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IN THE HIGH COURT OF TANZANIA
AT IiETY.

APTELIATE JURISDICTION
(EBEVA REZISTRY)
CRIMNINAL APPE.T 7O, 7 OF 1998

(QRIGINAL QRLFFIC C533 770,21 OF 1998 OF THE
DISTRIQT COURT OF i,  TSTRICT AT I"HEYA)
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MHLPORO, J.

" The appellant Kibona g/o Vill.. ..~ was convigied on two counts -
under 't;he Roa@ Traffic Acf 1973 50, 55(1) (a), (b) 'énd’%(o) and 41'
&3 (2) (a) and 27 (..L) (8)e He plud°d gullty te both counts of
failure to stop at a railway cress_ng and careleaa dra.v:.ng of a

motor vehJ.cle on a public road, Hé was sentenced to 6 months

lmpmsonment-in the first count, and 12 monthg imprisohment on the

ond cownt, He was alsg dlsqu_llf;eo. fram driving Ly seigure of

hig driving licence for 12 mon‘qhs,

The learned: M, Boniface (S.4y) has supperted this aspeal .on -

the grounds that b -offence’ of faidure 4o stgp at a railway
? . i . . . ‘
gtossing ¢/s 59 (1) (a), (b) and (¢) must involve a motor vehigle

“pdying on the road with passengers in it whe are carried in the

mQtoxr vehigle, ,on hire or for a reward i,e. paying farg for the

service whergas here the motar vehicle wag a Campanx hu.s a.f, I,ibe.ya

Cement Co, whigh was garrying w~ -os of ’che eampany, . The

egsenge of this olronee is pr’\\ snvove in o.rder 0 avoid motor

vehicles colllrhng with ra:.lway traine a4 ra.xlway & Qsging, It
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looks absurd if passengers on hire or whohave paid fare for being

in a motor vehicle should be more protected than passengers in a

motor wvehicle who have not paid fare or hlred the motor vehicle

when crossing the rellway line, TAe r;tlonale of’ *he offence must

Y

be to prevent losu o& l;fe and llrbs of all passen ers. ln a motor
vehicle whether for ‘g ‘hire, rews rd, fere, or not so long as they
are on board of a uctor velicls whios: i3 crossing- a railway line,

The driver of euon,xover venicle mucs take exira care not TO cross

a Rallway line without stopping firat. Suoh a rewnrd can be 2

frge yide for workers in their employer*s;motor vehicle, In thig
case the workers of.llbeya Cement Company were given a reward of

a free rlde to and from work as a motivation for them to.be.. .
pungtual and efflolent at ‘work, So; t2ig motor vehiéie'was‘fdf a

reward covered by 'bhis section. '
.. "j",v’ & .
The second count of careless driving of a motor vehlcle on

a voad o/s 41 of the same Road Traffic fot was wrongly evoked
for no acgcident occured eeusxng any 1n3urles,to any person on the

B correctl
road (peaestrlan) o tp the nassen“ers in the hus. So, as resented

by the learned Nr. Boniface (D’A.) thls couht oehnot stand The

eonv1ct10n is gquash:l and sente nco of one year Jall.term is set
aSideQ ) - B . POV
But,the facts which tha appe Llzn’; accepted to he true f

digglose another equivalent~offence_o;w%gecxgees;y dr1V1ng a
mofor vehicle c¢/s 47 (a) of the same Traffic Ae 1973,  The
appellants erlanqtlon be%e;e this co“ﬂt WuS, (when asked by the
eQurt to show cause why should he ro+ He eonv1cted on th;s
substltutable offence), that he was nc- careléss ‘sinee it is the
pQllce themselves who suddenly came out to stop him Just as he viae
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apout to gross the rellway llne and theu hé had seen no train’ on -
the railway line caﬁﬁdéhappease hig wreeklesgnese fow» he is required
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to stop at the railway crossing whether there js = “_ain passing
along the railway line. or notde The Treffic Police o finding
him procceding to cross the railway ling wifhout s1opping first
had to intervene by stopwing him so +nat they could arrest him
and book him or even charqé him in gourt for his failure to stop
at the railway crosai ng, ¢/s 55(1) (a) or wreckless driving ¢/s

42 (a) of the samc trafliic Act;

The crux of the problem'dpes not lie in the fact that he was
not wreckless by crossing. the rallway line without stoppinglbut on

the leagl premise that since the same facts constitute the two offences

-~

the Fepublic through her public prosecutor should have op¥ed to
charge him with one offenoe only out of the two or t- charge“him
with, both counts 1n the atternatlve to one anothe.. BY framing the

charge 1n the nﬂnner 1t wag done,the- prosncatlon hoe wrong fallen
1nto the qlsoraole pit of having duplex CHJLUGS fzeing the appeLlant

concurrently;

‘ On appeal here; therefore this court has to remedy this
technical malady of dup,loltv of charges and gonbectiOn Wy opting
for the more lunLv”i and favourable count for the benefit of the

accused/appellant. Betwegn the twg counts the lst count is the
legs grave one thén the second one because the first one attracts
under S 03(2/( b) & 27 (l)(a) of the Act 2 winimum finéiéf,
shs.lﬁ,ooo, up %0 shs.5Q,OOO/L or..a minimun 1mpmlsonment feym of
Two years Lo 5 years, plus a nandatory 4igqualification from
obtainingz o driving licencg as well as cancelling the exigting
driving licence for a minimum period of 3 yearse Whefeas the

1st court of failure ,to stow at a Rallwayerouglngﬂttrgctg?ser
(1) of the same Act merely a maximum finc of shs. 7 ,000/= or

imprisonment of 2 years oOr both without the mandatory provision

for cancelution of his driving licence,
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T thercfore opt to do good justice to the apnclliact by sustaining
the conviction on the first count of failing to stor at the railway
crossing; The sentence of 6 months imprisonment on the first
count is alsy hereby reduced to 3 months imprisonment with o fine
of shs.lS,JO";Q in default of Whiqh he shall serve imprisonment

term of 3 months imprisonmont. The gonviction of wrcckless driving

contrary to scotion 42 (1)(a) & 27 (1)(a) of the ssxc Aot is guashed

the sentecnce of 12 months imprisonment and disqualification from -
obtaning a licence and cancellation of his driving licence are sci

aSlde °

The 3 months imprisonment terﬁ shéll be deemed to have been fully
served.by x9day. .Sp I order forﬂhis'immcdiate reloésc from prison
unless he foils to pay the finb Qf-shs,lS;OOO/= impoééd ndw in which
case he will have to scfvo thctj'months imnrisonment in default of

fine fromn now, ‘
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