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IN THE HIGH CGURT OF TANZANIA
AT WIANZA
APPELLATE JURISDICTICN
(Mwanza Registry)
HIGH COURT CRIMINAL APPEAL NG, 8% CF 1998
(Criginal Criminal Case Nos 189 of 1998 of the District Court nT‘Geita'
District at Geita Befores~ L.N.B. NGCVONGO, EsQeq DISTRICT 14GT5 TRATE)
MIEBI. 5/5 LUKANYA LICHAGULA ees oo eve sea oo sss oee soo APPELLANT
(Original Accused)

Veréus

THE .UNITED BEIRUBLIC aee  ass oo ove soe vas see gor sae seee RESPCIDENE.

(Criginal Prosecutor)

JUDGMENT

NSEKELA _J,

This is an appeal by mue Mtebi s/C Iukanys Luchagula who was
convicted oﬁ 11,8,98 on his cwn plea of guilty with the nffenco_nf cattle-
theft ¢/s 268 and 265 of the Pehal de§§ He was sentenced b;.eight
years imprisanmant‘subjedt to eonfirmation by the High Court, At the
hearing of the appedl Mr, Rutaisire learned advncate, represented the
appellant and Mr, Cuta, learned State Attnrney represented the respondent
Republice Before I proceed to considef the merits or otherwise nf fhis
appeal, there is cne matter which has caused me considerable anxjety and
tita _is whether or not this appeal is properly befere this Court, Sections

.359‘ and 261 of the Criminal Procedure Act, 1985 (CPA) provide as follows ~e
1359 (1) Save as hereafter provided, any
person aggrieved by any finding, sentence
or order made or péssed by a subordinate

court other than a subordinate court
exercising its extended powers by virtue

nf an order made under section 173 of

eessrsre/2e

e AT i = vyl ottt s e o mpttmtas e




L2 -

th.ls Akmay appeal to the High Court and
such subnrdinate court shall at the
time when such finding, sentence or
order is made or passed, inform such
person Qf-,the perind of time within which,

if he wishes to appeal he is required to

give notice of his intention to appeal and

t’o 1lodge his petition of appeals {emphasis supplisd)

‘px‘oe}:ect:.ve appellant has todo tun thlngs if he amarts fs&m
w*f pu\eess in xmta.on. He has to give his nnatice r‘f intantden £ M
, AND %0 lodge his petn.ta.m 0 appéaly The fiyst thing te do is ¢ glve nﬂt:.ce

ol i_mbentn,nn tn appeal soon after the finding sentence or nrder is mades
I Bhe inoteark ewraal, the acpellant thystigh hio Tearned advncates, Mesara
Lake Law“'dhamgérs,” on the 28 ‘8.‘98 filed a memorandum of appeal Ww .
by o épy ofF the judgme.nt, no doubt in ¢ompliance with sectinn 362(1) of
the CPA. But where is the nntice of intentien %o appeal? Section 36’] o;f.‘
- the CPA reads v

Tte Nn amneal SOQ apee wwah findingg
"+ sentence or crder as aforesaid shall

be entertained unless the appellant =
(a) shall have given notice of his -

intention to appeal within ten d ays

from the date of the findings, sentence

or_orders or in the case of a sentence
of corporal punishment only, within
'I:h!'et, Qay= £ +he date of such centenoet

and
(b) shall have lodged his petition
of appeal within fox’ty«-—fivé days from
the date of the finding, sentence or nrder}
(emphasis supplied) -
It is commen knowledge that the sentence was @glivered on 1148493
and when the memorandum of appeal was lodged on 28,8498 the nntice of

intention to appeal had not been given according to the court records,
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In the case of Jamal Manji and Company v R /T9707 HCD 338 this Court had

occassion tn sonstrue the then section 3ﬂ4(a) of the Criminal Procedure
Code (now.section 361 (a) CPA)eBriefly, the appéilant filed his notice

of intention to appeal against sentence 19.days aftérAthe‘?O-dayswprescribed
by section 314#(a) for filing such notice, This waézdue tr the fact that the
notice was mistakenly sent to Mwanza instéad of Musomde The petition of’
appeal was howevef filed in time, ©On an application to file the notice

£ gppeal out of time, this Court (Onyiuvke J.) held, ipter alia, that -

e The compliance required by sectimn

314 is totale A partial crmpliance,

as by giving the nntice of appeal

in time but lodging the petition out

of time or vicewversa is nnt enough, A
partial sompliance, creates at most, an
imperfect appeal which by section 31k

cannnt be entertained,

2o The right of appeal conferred by
section 312 ~f the .Criminal Procedure
Code (now sectien 359 of the CPA) would.
be lost if the periacn of limtfation
prescribed in section 314(a)(b)

(now section %%1(a) and (b) were nnt

complied with,"

Ngodless to say, I am in entire agreement with the views expressed abeve,
There is nc doubt in my mind that sectien 361(a) ~f the.Criminal Bracedufe
Act was not complied withe I cammot entertain the appeal, In the event

the memorandum of appeal is hereby struck cut as igeomptent, It is

accordingly ordered,

He Re NSEKELA

JUDGE
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9/11/98 Judgment delivered in the presence of Mr, Rugaisire learned

adveocate for the appellant and Ms He Ally learned State Attnrney,

AT MWANZA ‘\ : H, Ro NSEKELA
W18 E




