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The appellanm was convicted on hlS own plea of guilty on
sharge of‘belng in unlawful posseaﬁxon of 8 f;rearm 2fs 4{1l) and

34(2) of the "Arms’ and ummunitlon Act, h0.2 of 1991. He was

.sentenced teo five years merlsonment followxno.hls canvicxmon.
" The pgnal,png»iszon, that is to say section 34(2) of the Act,

st.iee Shade ~ ,
" w(®) Any porson guilty of an, ofrbnca.agalnst.xhwg
Act shall on convictlon, bXCu)t where any other

penalty is provided, be llable to- 1mprlsonmcnt

’for a term not exceedlng flftoen vears or to

a fine not cxcuedlng toithree mlmilon or tm both

the fine aﬁd lmurlsonment.

The'appellant-has been ﬂggrleved by his belng denled tnc 0ptlon
of +the fine, henee this uppeal in which only one ground. has been_7
preferred,~namely-- o

vl, That the oustodlal sentcnce of five years

for the offence being ih unlawful posse831on
‘a locally made muzele “loader was illegal

, and/pr soverevand excessive to an elderly
first offender." )
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In this appéal ir, Mushokcrwa, learned counsel, actod for the

appellant and Mr. Malata, learr:d-State Attorney, appearzd for the

Republiec. 'Mr. huSuokorwo submltted tﬂat the sentence was manifestly

excessive for a first elderly offendcr. 50 he 1nv1ted me to
interfere with the.:sentence that5Wés;imp§éed on the appellant, .
Icarned counsel»submittedatgét;ﬁhésuCourt‘mgg,interfere with the
trizl courts deéision.wh@re Jhe $riél coﬁffihas failed to apply
the correct pénaiﬂprinCiﬁlés.:fHe ﬂﬁmed them,as follows: that
the accused is a flrst Olf°nd6r° “that the accused pleaded guilty;

that the accused was uot glven an ontlon to pay arfine even

though the*IaW‘prov1dcs for it," ' Further more, he Suld, there was
g 1 - ,.““‘--'-

no ev1dence that the flre:fm we s belnd used for 1lle £ally hunting

ot

£ame . The authoritleg on whlch learned counsel relled are s—

g e e, ,,,,m';.. .

. 1. Francis Chilema v: . R. (1968) HC:D."n§ . BlOg
2. Salum ohdo_anl Ve T ﬁ98_7 7.L.R. 71 at ”Jc,ge

, 74, and | ‘
f.-.:"pa_ge 9_9. - T , L

_ ' S e
Mr. Nalata, learned State Attorney; made ng_ secret about the
Republic's view of the maiters ~He éubmittéd thatathehscnggnpg was
very reasongbley considering that the maXimum'ﬁdhﬁl%y';s fifteen
.years ofvimplriSOnment;.i Thafitfia;&court‘bbsérvéd;éllvt‘e '
prlnclples whlch Mr. Musnokorw0 enumcr,tod,hﬂit w “hl@ Turthor
subm1531on that the Court mhy nterferc w1th the trlm ‘vourﬁg*

FT

decision -if- the 1nfcrlor ‘court . erred in some materlal particular,

Hn flnds no such error. So he 1nv1ted xS to dlsmlss the appeal,.

So the crux of this appea.. is whether the ‘correct principles
were applied when sentoncing;tie anpellant; 'Bef5re§I'consider
tho authorltles ‘that have been cited by ir;ﬁMgshokarwa; learned
coansel we will first uravel-gqroad ﬁorjéompér;son with our own

auplspradence,onuthls very impcrtant issue, I Will mske particular
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referense from the work ARCHIBOLD (Pleading, Evidence und Practice
In Criminal Cases), 42nd Edition at page 856..w : , -

The learned authors observe that with the growth in the
number of sentencing coses being reported it is incrcasingly
difficult to determine with any degreec of precision the principles
upon which the English Court of Appeal adts, However, in broad

terms, that Court has developed the following sentencing principles:-

(1) The scntence is not ‘justified by law,
. as when the 'convicting couvrt overreaches
“itself and sots ulfra vires its powers;
or where the senterice is illegal in the
sense that it has not becn crééted‘by

Parliament or any other body eémpowered

to mzke subsidiary legislation. ' .

(ii) Where the sentence has been passed on thé

| Qrong factual basis. This happens wheré
the eyidenqe_would justify only. one view

. of tho facts but the sentence is passed: on
mere agpppsitioh, Iet us take as an
example‘Mr;'Mushokorwa'sv?ontention that
there wmsiné facfual}basis that the
appellantts gun was used for poachingi:
If, in such a circumstances poaching' will
used as o basis for sending the appellunt

to prison then the sentence will be illegol,

».

(iii) Where sgme matter has been improperly taken

into account.
(iv) Where the sentence was wrong in principle
or manifcstly excessive,
To the above principles I may now add one more, namely, that
unless there are circumstances militating against an option of a

fine, it will be improper to.award a custodial sentence,
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Hav1ng cons1der@u the authorities thot Mr. Mushokorwa

cited to me and h v1ng u)ﬂ%ldered learned oounsel‘s subm1s sions )

1" am sure there do exx‘* grounds tnat Wlll aust*fy the in térvention
of this Court. Flrst1y, the sentence that was passed is not .
justified the sentenCln court took into QCCGunf‘uhPTOVG&

asse rtlons made from tnu'bar to the effbct that “the gun was used
¢n poachlng game o The Dontc,nce 15, therofore, ungustlflc & by law.

ccondly; for a first off nder and in the'absence-of ngorevating
factors the denial of-an ovtion to a fine Was,'a sentence of

five years-iﬁpfisonment_was,'indcad manifesﬁly:excessive. I would,
as a result,‘allOW the ‘appeal. In that conmection, and considering

that the appellant has been in prison for upwards of five nonths,
the sentence is reduccd so as to amount to his immediate

discharged from. prison.

Delivereds
sgd: J.li, MACKANJA
1 - JUDGE
12,12,2002.

¥r, Mwakolo/Mr. Mushokorwa, Advocates: For Appellant
QL OLTWA, .
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