.in the district courte.

IN THE HIGH COURT OF PANZANTA

AT MBEY&

ORIGINAL JURISDICTION
(Mbeya Registry)

-(pC) CIVIL APPEAL NO. 12 OF 2002 i}
(From Civil Appeal No. 57/99 in Mbeya D/Court
and Orlglnel Civ.Ces N0.177/99 Urban Pr. Court)
OCTAVINA Eo M\'»’}:NGIRA 6000000808000000 APPELLANT
VERSUS

FATUMA MWAITENDA scc0ocacoccecosoescce RESPONDENT

JUDGEMENT

MREMA, J.

OCTAVINA E. MWINGIRA, in this appeal referred to as the Appellant,'

" engaged the services of the Learned Counsel Mr. A.R.M. NAALY, who, on behalf’
"1 4% the appellant instituted the present appeal seeking to upset the decisions

" of the trial primary court and appellate district court both of which gave

judgement in favour of F:TUMA MWATTENDA, herein after referred to as the

' Respondent.  The bone of contention in both the lower courts and now in

this court is on the ownership of a house at Majengo, w1th1n the Mun1c1pallty

of Mbeya belonging to the appellant's deceased husband,vthe late mrnest

. Thohlas Mwingira. At the primary court of Mbeya, Mbeya Dlstrlct Octav1na

successfully petitioned to be appointedvadministratrix of the properties

- in the estate of her deceased husband and no doubt she was granted the

" letters of administration. - That appointment was neverﬁchpllénged on appeal

The appeal to the district court was against the decision of the

fprimary ceurt that had excluded one of .the deceased's house at Majengo

from the lists of assets under the administration of the appellants This
was the result of an objeetiqnlraised by the respondent Fatuma who claimed .
that she was the second wife og\the late Ernest T, Mwingira both of whom

bore three children during . their cohabitations Further that‘the Late Ernest

had bought the said house specifically for the three children. The appellant's

appeal to the dlstrlct court was dlsmlssed and the learned Senlor Resident

Magistrate Mr., Karua (as he then was) relteered that the dlsputed house
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at Majepgo‘shoﬁld be listed in the probate and administration as the

-

property of the respondent®s children, vIt is this decision or crder whish
embittered.
e L the appellant and she rreferfed the present appeal to this courte.
But after I sconned through ths entire proceedings it came to light
that this»sppsal‘isvnot propefly before this gourt becouse it is hopelessly
fimé'barred. It is ﬁot easy. for me to tell whethsr or'not the Lesrned
ppellant's Counsol Mr. Naoll overlooked the relevont Limitation Llaw
applicable in appesls before this sourt which originated from the primary
court, The way Mr, Naall drafted the Memorandum of Appeal (i.e., Petition
of Appeal) apporently shows that he had in mind the Lew of Limitation ict,
Act No, 10/1971. Section 19 = (2) of the said Act provides for emclusion
of the period of time requisite for obtzining a copy of the dscres or order
apﬁegigd from or sought to be reviewed.
ifgﬂis é&pliéitly clear that iimitation-period ik civil appeals and
revisioﬁs before this court whose nrssésﬁﬁngs stemmed from the primsry court
is prov1ded under section 25 = (1) (b), Part III head (c), of the Magistrates'
‘ Courts Aét, 1984. ‘Section 43 of the Law of Limitation Act No. 10/1971
;makésfit-ﬁeryjslear that the provisions sf Act No.10/1971 shall not apply,
'iﬁfsf%alié,'to flany proceeding for which a period of limitation is
prescfibéd by any other written law, save to.extent provided fofzin_
'sscfioﬁ L6 (Section 43 (£)). What does section 46.of Act No,10/1971 say?
Iﬁréfovﬁdes as-foliowaﬁn
| 46, Where o period of limitation for any proceeding
o is prescribed by m any other Written Law, then,
E unless the contfary intention appears in such
Written Law, ané subject to the provisions of
section 43, the provisions of this Act shall
apply as if such period of limitation had been
prescribed by this Acf".
The pefiodvof I{mitation to appeal from the judgement or order of the
district court to this”couft,'in terms of section 25 = (1) (b) of the

' M.Cohs, Act No. 2 0f 1984, is thirty (30) doys from the date of the

judgement or order sought to beé appealed againste. It would also appear,
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in @y considered view, that this rule cennot be read in isolation of.

the CIVIL PROCEDURE (APPEAL iN PROCEEDING ORIGINATING N PRIMARY
COURTS) RULES,‘1963, GOVERNMENT NOTICE NO, 312 of 196k; made under the
Judicsture and Applicetion of La;s Ordinance, hct No,57/1961 (Section ).

Rule 3 of G.No No. 312/1964 creates a condition that an aggrieved party by

the decision of the district court whe desires to appeal against that .

decision to this court, but fails to appeal within the time prescribed by -
section 25 = (1) (b) of Act No. 2 of 1984 (which is 30 days) must seek
leave to appeal out of time showing the reascns why he failed to comply with
the %0 days limitation pericd. It is for this reason I am pursuaded tc
believe that section 43 of thé Limitaticn Act, Act No. 10/1971, cannot
be invoked in the instant procecdings because of the contrary intention
that appears in the other Written Law (supra) .

The judgement in this case was delivered on 25/1/2000 and by virtue
of section 25 « (1) (b) of Act No. 2/1984 the appellent was obligated to
file his appesl within thirty days from 25/?/2000, i.e. the date the
decision sought to be appealed ogainst was mede; and by simple arithmetic
calculations the appeal in this case ought to have been instituted on or
before 26/3/2000, But that was never done and the appellant, or her advocate,
never adhered to the Law by seeking leave to appeal out of time, upon
showing sufficient cause for the failure to comply with the 30 days 1imit$tionj

periods From the evident record the appeal was filed on 3/7/2000 and

_this means it was filed three months and 11 days after the peried of limi-

tetion had expireds. Clearly, therefore, this appeal is hopelessly time
barred and T know of no law that authorizes this court to hear an appeal
which is incurably out of time., As this court is seized of no jurisdiction

to hear a stole appeal there is nothing more this court can do other than

dismissing the appeal forthwith on the account of being incompeﬁence, with
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LT MBEYA, in the prGSéﬁde of the Respondent in person.

The appellant and her advocate, absent.
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