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- The appellant was inconcei xably charged before the Same
District Court with the Offence of FDeafilem /s 136 (1) of the
Penal Code Cap.416 of the 1aWsS, ag rep&aleﬁ anZ reasleced by s.10

of the Sexual Offences (Special Frovisions) Act,Fo.4 of 1998 or

~
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S05PA hzrcinafter, The particulars of the oifence read as follows:
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"That Seraphini s/o Peter chan & on 2né day of

January, 2002 at about 11100 hrs.at Vumari vi illage

within Same District in Kilimanjaro Region 4id

T AT ANTY r

unilawfully heve carnal knowledge of one NAYANT
D/0 HASSAN a child of 2% yesrs of age'.
He did dehy the charge and a full tri 1 was conducted and carried

to_its logical conclusion ion the hasis of this charge.
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The evidence * led in 'support of tHe chérge ‘¢éme from
Hassan é/o Athuman - (the father of Nak an1W4) and FW. 2 Tumaini
s/q Motamed, (the sub-village Chairmar of Matongo sub-village).
In his evidence,EWy1 Hassen told the trial eourt that the
appellant is his neighbour and a brother in law, as his young
brother (Eliekunda) is married teo the sister of the appellent.
On 2/1/2002 in the morning, PW,4 Hasssn was working in his shamba
which is situated about 470 meters away from his haome. He was at
' the shamba until when he left the shamba at about 41,00 hrs and

heeded for his home passing through the. home of Tliakunda, On reachi:

Eliakunda‘'s house he found the appellant lywng on tovu of his young
daughter, Nakaniwa,who was born in 1933’ Accordingtolthe evidence
of PW,é Hassan, when the appellsant saw hi&z he reose up andéd started
to flee,
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Before he took %o {1ight,7%.1 Hassan m=neged to see the apnellant's
erect penis protruding from his trousers whrougn the open fly of
the trousers, He then went straight to whsre hic daughter was lying,
On checking her he found sperns on the outer surfrce of her vaginal
area. Ille thereupon gave a chase :

catch up with him, He then took him to PW.2 Tumaini. The said
Nakaniwa was also taken to Fie.2, who on being tolc what had transpire :
also checked her and foimd her with Bewen as stated by Fi.1.
Also present was the appellant's father,amc: 1 others, It was the
evidence of both these two witnessecs that ihe apvellant, when
interrogated, told them thas indeed he was found iying on tep of

the infant but denied raping her bhecaus

N

he gained no penetration.
According to the nrosecution evidence, Milc still atp the heme of
PW.2 Tumaini,the appellant wisvyed for clemency but PW.1 Hassan resolu”
refused to accede to such »leas, The aprellant while under
cross-examinztion conceded to uhis faoi but added:

"esoool requestod the comnlainant to forgive me

not because I did the act bus Just to bring the
matter to an eng,” .

. The appellant was then sent to Banme Lolice Station and subsequently

charged accordingly. Interes stingly . the eppellant never eross—
examined PW.1 at all.

In his very short evidence the appelisnt denicd +he charre,
He stated, that on the material day Pw,] cauvaht gt

Eliakunda on suspicion that he nhad raned Fakeniwa., iie was then
sent to the village Chairman where he was int berropated and denied
the allegations of raping Nakaniws: and was subseqguontiy taken to
Same Police Station, While under crogswewamin ticn Tie appellant

admitted that when he was feung by FWs4 Hasson at the ho

»

ome o
EliakundagNakaniwa, whon' he grid was‘about' 2 or % yoars+told
was present,but was quiclt to adf that. she wWas 1ot near him.
The appellant-ha no witn:
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-Cn the basis of this evidasce Hhe learned +trial Senior
District Magistrate waes of 5 settlcd mind that the apnellant

6]

commited the alleged acts. The issie he found himself confronted
with was the type of the oifencer cemnitted by the eomellant,
“@DaIﬁnjlyn he realised at %he tine of wr iting his judwment that

- the charge was defective as the appellent wee charged with Jefilemen
which is étrictly'speakiggﬁno longer an offance and upier any

section of the penal cede or s.138 which croated no ovfeuce st 21l



He did not fold him arms and w~ib Jor a sglution from heaven above,
He sought for a solution out of *th g quazwire he found himself in
by holding as followstw

.There is no section which rewloced s.1%6 of the
Penal Code as indicateld in the
suifice (sic) tc say thet the

a dead or non existing law. Thc

been charged with the offence of Rawe contrsry to
-l o L
section 130 (1) (2) (e) of the Penzl Codz Tan.18 of

[

the laws as amended by section 5 of the Zexval
Offences Special Provisions Act.llo.4 of 197457,

)

After reproducing the said provisions of ZQ3tS, whs learned trial

Senior District Magistrate,further held::

P . . . "
“However, in my view. %hs error is cureble as it has

not occassioned to foilvrs (sic) of Justice®

Although he did not specifi0311V‘eheJﬂ the charge as such he
proceeded on that aseum, con (i.c,that .hs charge had been amended

to be that the “sccusad wa b“lﬁ& cjgrgci with rape). N
After subjecting'the entifc ovidence SC an Ol ec+1vc scrutiny
and directing his mind to° the lav, esg ially the ingredients of
ranpe, he settled for a findi ng that the appellant had commitbgd
the offencde of attempted rape and he convicted him acco 4 .
The appellant was then sentenced to twenty years imprisopment, .
apparently under the Minimum Sententes Act,1972. Being :ggrigved

by the conviction and sentence. he is appesling against bct‘qo

The’ petltlon of’appeaiJCOntalnS-aoout seven ”fo““G of pvéal

£ 1

most of which are inter related, In essence, he is matnlv‘;au¢t1nv
the trial ﬁagiéfratefféf' convicting bhim on .a defective char rEes
on basing his dscision on uncoiroborata¢ ¢ prosecuvion evidence,
on a failing to assess *he creﬂihility of IW.1 Iassani on
‘rely ing on lzy ovinion on the nztuxdiof the substence fouhé around
vaginal area of lisken®wa std on-failing to realise that the charge
was a concocted onc as he Bad a grudge with PW.1 arising out of a
shamba dispute between them..

I will start with the iscue of the slleged bsd blood between

o) 4

him and PW.1 Hasseni. As correctly nointed out by Ms.Mlay, learned
. ] " .
State Attorney, while recisting Luis zppesl, This i3 a mere after-

thought by the appellant end descrves no segious consideration from

this court. This is because the evidence of FPW.q Hzsszn remains on
record unassailled through the crucible of cross-—examination,

tbe
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As T have already indicted in this Jud meont

had given a damningly detailed incriminssing
the appellant, though given the opportimity

-
b

failed to cross~examine him, IT there wes ip Sfistence vhia 2Trudoe
then one would naturszlly heve expected The apellant fo bring it to
light by cross- Famining FW.1 on it, That he did not Zo so is 3 clear
indicstion thet this complain® is 2 wmere concochion, o boar me out

on this is thes naked fact +that the anrellant  fires raiced this issue

when he was givinz his defencs hub worse 5till po% in his svidence in
chied but when ‘beins crose o 7 Dy the nublic wrosecutor,

Heither the law o demand corroboration

for the evidence of FiW.4 Jut even if T were to
look for thig corroboration, 1% i=s nob wonting from the evidence on
record. The undisvnted evidencsz of FWed Tumeinri to the eFquu thet the

appellent admitted to him 4that he by PW.1 Hassan
lying on ton of Nakaniwa but only failed to mzain wenstratiom is

good corroberation of the evidance
the appellant was convicted of, Therz is

evidence, The conceded Tact that -

o
>lended for mercy
with FW,1 Hassan is sufficient corroboration, If he wog not Tfound
lying on tep ef Nakaniwa by .1 and took to hig heels ,oa sceing

PW.1 Hassan, with his penis erect and the Ply of his trouser wide
open, wiay did he take thetreuble of begseeching £7.1 Hasssn Ho parcon
him.. The reason he gave is 4o ¢3lly unconvincinz, The apnellsnt's

admission to Fi.2 Tunaini and hie copduss of szeling for  formiveness

1s nothing less than'a confession in terms of secticn 3 (1)

of the evidence Act,1967 2n? stan ‘ng Hlone is Sufflcnyﬂi to

warrant a convicticn
circumstances it wa

I am therefore, eonvinced znd satisfied That all things being
equal, the accepted trve zvience of FW.1 and FW,2 proved the
oifence of attempted rave berond sny shadcws of, leave alone-

reasonablyy doubts aS”rifhtly “ound by the ial court,
as there was no penetration at'all. T
But there is the isgre of the charge, As thé trial”
Senior Distriet Magistrate belan Ledly discevered the appsllant
was charged with an offence now no lon nger recognized by our
laws follewing the coming into operation of |
18t July,1998, The charge was, therefore,de
irregularity fatal to the conviction of the
offence of attempted rape, the offence he wa:
charged with but Hhﬂgh was susbstituted when the tria

completed”
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After perusing the evidence snd.the. layw] Vanswer TO twis~»uﬂ*fiop

is in the neg3t1Ve, T w1LT ﬁn©ﬂ~whyo e ke

Tht :g;-u al D‘Wvb O-o».:r,'o Ia-sw Treer Ao

SVH?tlbUth - u-tho de Eeclen charge ast any 8" a~e 0F the trial

N
T ~mené /Or

under s 2%4-(47 of the Crimin 91.Froceﬁure'ﬁC€, A03% or The Actk

hereinafter, The provisions of t“, 85233 852%% (1) and 2 (a) and

(b) of the Lct are identical with thé”provigfbns of 8,207 (1)
of the then Criminal Proéedurce Code Jap .20 OI the £.7.%.
'_T'ne.ac previal dng atPowartd g, R A ,) iam ‘h'e trial C('.J‘dl“b"‘td‘ .

amend and/or substitute orxeveﬁ;aﬁdua7féw clrdree “at any stage

Qf a trial. As iwas held by this seurt ({atiti,Je 88 ho then wos)

in JASTON UASTUGULA VR (‘19’7/‘) LR 30 e

RN

the ame n']

QP RPN s ) -
o g2 defectivea choroe i3,

permissible at sy stage of o wrial 27 iv 3e

mandatory that the accused ‘miven The guldan

and furthér be allowe? opnertinity to re..cdll

witnesses vtongive evidence ‘afresh or for

further cross-eramnination Jioee:

[

Similar sentiments had eariisr been echeed by this court (Biron,J) ' °

in Ml8" well researched- and:reasoned juldcsent’ ih the case of

REPUBLIC VLALIT LITINTHO (WQ“’) T2T ns%%. What the couris always

: -“:‘ L . -
lay great emphssis on'is.that +this power should ohly be exercised
an the full appreeiation of the Fact  that the intended amendment
and/or substitution shall’ occasion mo ing iustica,The casp &f UA?IOH

is more relevant to: the predicament the lesrn~d tiial senior Nistrict

Magistrate in this case found himsclf in,’
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In JASTON's case “the trial magistrate raal
of gud jrent that actually the two charges prefarred arainst the

appellant wEre misconeeived, He tl eref~ra atuthatmlate 20ur.procesded

to amend the charge” and convlot5

a tlxe

he anended hwmself The issue oavapg

3gm£n1 £on +%o t“]pl m&”WQLENbP to amond the charme abt that late

*stage‘ The lvarnef Judge 1&_:13 obuerved that s

]

’“he most honoured w»rinciple in the adwinistration
o gustlce is that the accused person must know

the nature of the charde he Stands_vrqseautadvuThis Do

.

neces sary knawlgupc cn° "les him to prefer his dsfence

to *he e\tant oP hiu 1L113L,Lo‘

After’ “the’ “learned. Judgs had nuot,ea in 7 ull 5.7°09 (1) of tre CuP,0.,°

he continued to hold +that:

obv"ous that ﬁlnce the uﬁOV’ refarrved +o

« 4 N

opnortunztle“ ﬂan ﬂarﬂly te given to the

accused during the *Udgmcnt, 1 would th=reforoe
add that for the purposes of thig secticn at any
stage of trial should mean stages from arraisn-

I fully endorse this stance which Bir ron, Ja h&d also taken earlier
in R7T PUBLLC V. SAJCH“ PDMTVA.@?? L°~q'o HGSBV This court,therefore,

in J”STOI s case proceeccﬁ to hold'that the amendment in +he Judgment.

no appljc 2tion at that stape Not staﬁding this holding this eourt

=

stated in no uncertain terms that erGCHWHl arity cold not go-to vitiate

the conv1ct10n as the samo was curab1 under s.34% of the C.D,0.

"

The prov1810ns of the salﬂ S ﬁﬂb wh ch were zlsc vwalied on by Biron. J

'

in RV ALlT LITTWGINu are Jmﬂﬂtvﬂ I wiﬁh.the DTOV §ions of 3,383 of the

OFP“Slopeﬂ

Act, Having found that tne~anorw Nt oat the julo

.-

no injustice to the hccusad in UrT austained tho

conviction,



One might be tempted to argue that JAZTIHS a% this case

e Pwbingwielable in the zense thet the in was
arrzigned for a nOM~oxisting ofPancea of'defilére - Tt ig tfae that

section 10 of SOSPA repealed £.133 of “he: Perial Gode which created
the offence of defilemept .without . " = 7F it,”HoweVerg as the
learned tr;alwﬂy;ﬁaak;_.mwxoundg-tle eretwhils offerice of defilement
was . embodled An.; _he”nnmwﬁemﬁﬁkpaﬁéeéﬁ@é? xntlon of™ aoé”un@er s.430
A1 20d (2D, (e) of the Penal Code, In Vi 'oF +his ‘fach, can it be
saﬂ&oﬁsly argred -ttt Tha, appoilantnw ~brauu@ccpd bv fje'citing'Of'"
the wrong section, of the penal: code enu[or the nonm inf of the“
‘proper offengei My considewed.answer 0. this cUﬁ%%f'n'if“iﬁ“ﬁbéﬁﬁégé%ive‘
This is because. theycitation. of “the offence Of fapEIC/s 430 (4) and

.. .

€2) (g)s0f the Fenal Gode could have ‘made no: dlfzerenﬁe o +the

ew

appellant in the way h@\cr'qs.exam1ﬁed—ﬁhe dene€5 s and/®z praparec

himself. for:his defenceror in hes he 'gave “his evidence in défenee,

The particularg ,of. the chanze, - as teprodaicéd sbove,c

right from the fay. of his~arraignment fhe spnellant kq@w Lﬁéu he was

o

b@ing ohagged with the offence of“Having had carnal kﬂQJIeogo of &

't

2% pear pld Uak anlw? d/0¢ Hasdan, ‘anioffence which was formerly knovm

as defilement. up t# st Julky,” 1993 and itiis';épe'sincéfﬁhgn; Indeed

the evidence.of ‘PW.1 Hassan and EWg2 Tumsini is'ﬁnambigudug on

this: both testifigduthat the appellent had rabﬁd Takaniwes o

2nd January,2002. The evidence oo ihe .mcll:mc shpul@f{;g’léaz‘f"f"aiiisf
kil

lingering doubty, He defended’ himself azeist the Charge .0f ‘vape’

and not delllement or any other offence, It goes without saying,

statement of offenoeijand/or bh@ 1rrhnulcr spbstitution of the
charge at the judpment stsgs'did nob occasion a failure of Justices
The appellant was alive: g theéinzked fact - rizit from the day of his
apprehension and arraignment and throughout his trial that he was
being charged with the offence of nsving had canal knowledge of

Nakaniwa on 21/1/2002,
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He MQSchgfefﬁre§Uﬁ'tﬁe eredibly’ édeujﬁé’oh'reééfi,ﬁ.
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f'ons:the offence of atteiptdd rapes The abbeal azainds ¢dnviction
_acgordingly fails:dnd it +w weweby diemissedy

As already -shown héreiﬁ‘the“appellant_WQs sentencad to serve a

J.

pcison sentenee ef twenty- Fesrssy: ﬁlthough np%éléa grpainst conv¢ct;on

<amd prison sentence"he -opted mot to- appear at the tims o:‘hearlng tne
L. J LS. oo 2 S

O PR - <
appeal Ms, Mlay, l@arnemAState'Attorney haf SubmlCGeL'tO 12 that in

termSvof sectionw8'ﬁi“sb5PA3$he sentencd impdsed on théﬁapﬁéllant :
. o Q N
- B¥ tbe tr¢alAcmﬁﬂ;mus lllesai. Tnﬁ'.“{¢mum en%c ’c afm%idéﬂ DV the'
sald sectlon is llfe 1m1r1 Onmep. nc bhe mlnlmum tencé is
_lmpr}ganment.onr’not-léss than thirtv??eért rith orp WleOUt eorborql puni

punlshment, Had thoe: mpe llnng.hapn pr@séht.oa the day of the hchrlng

jan

of Wis appeal .and hezrd’an the- cshptt of sent cénce I would net have

besitated to impose a sentenge longer than the mhn’mum;“ .
ThisgnotwithstaﬁdingaTpamfenjoiéédvﬁy 13w o impbso tﬂo minimum

sentence fixed by the law even without hearinz %hs =

I accordingly quash - gnﬂ.sét “aside the illegal
' e

.years'imprisonment-imptsed'by theé tfial District®Court snd substitute

therefor: the statutory m1n¢mum senu@nco of 'tﬁi;ﬁy'CBO years

imprisonmenti The apoeal agalnst sentenc *faiTs 50Q,

Dellverqﬁ ine court in the Dﬂegcqpe of Ms,Miay, ,lesrned State | ¢

oy e Tt
" Attorney-only this 474h day 1 ecenbery 2007 at Moshiy e

— /4’ -,
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