Via,!

+iew e .. IN THE HIGH COURT OF TANZANIA
' AT MPGARA.
| CRIMINAL APFEAL No. 11672005 |
ORIGINAL LINALE D/OCURT CRIMINAL CASE Nos 1/2001
FARAJI AHMAD @ LIKWACHU = - - - — ~APPELLANT
VERSUS A
THE REPUBLIC = = = = = = = = = = = RESPONDENT

o

- JUDGEMENT

The appellant Fara31 Ahmad @ Likwachu was on 3Q/9/2003 ‘convicted
by Liwale District Court in Lindi region on a charge of unauthorlzed
possession of .government trophy contrary to section 67(1)(2)(b) r (24)
of the Wildlife conservation Act, 1974 as ammended by Act Noe 10
of 1989 read together with section 56(1) of the Eccnomic and organised
Crimes control Act, 1984 and paragreph 16(d) of the first schecuke thereof
as amended by Act No. 10 of 1989 and sentenced toAthi?ty years

imprisonment..

PWI Bakari Nyambi, is a game Officer working with Selous game
Reserve. He told the trial court that on 23/6/2C01 at about 400 pm
weceived information that there were elephant tusks at Mtawatawa area

whieh were ebout to be transferred,

PWI informed his boss about the infermation, end the latter

“instructéd him to make z folloupe

PWI in company of PW2 Abbasi Nasscro Mkulunguche, PQ3>Muhi&ini
Hamisi Chuma, and one Ally Likenge, moved to Mtawetawa area. They
travelled in a motor-vehicle Land cruiser T2ZJ 3946 arr1v1ng at the
scene at 5,30 p,m° 1hey stopped the motor—venlcle on the road near
a house where an informer had told them that the elephant tusks were

storeds

PWL testified that he saw a man standing near the house but when
he saw him he ran 1nto the bush. lhe surrounded the house, and one
of them went for a tenpcell leader of the area. Then the appelliant
came out of the house ané before he could run, they arrested him and hand

qpffed hime
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Pl testified Hat he did not know whather the appeilant lived
iri that house; but ke failed to menticn thi ~wner. The appellant told
them that the owner had gone to Kiqngaré¢ an¢ &lsc tcld them that he

nad gecne to Liwalee

= - . -
Upon the arrival of the ten cell leader; a scarch was conducted
in the house and in one rcom twenty two €lcphent ~usks.eighty one

picces of clephants and eight talls of elephants were founuc

PW/I went on to state that, the ten cell leadsr told them that the
appellant was not the owner of the house and did not stay there
but he was surprlzea to see him tnerec Iw<‘had chased the fleelngi
man at the scene in vaih when he came back he found the uppellant

already arresteds

P2 replied under cross-examination that there were twe huts

2t the scene, and the clephant tusks were found in one of the huts..

pals @omilias Eleckanda deposed on 23/6/20C1, while passing along the
road going to -a ten cell leader of the arez one Mugilay, he was called
by two pecple, one being a geme askari callied Chumee They asked her

to take them to the ten cell leader- and tc witncss a searnche Pwh

devosed that the house was searched and “wirsy %two elephant tusks and

81 viecces of elephant tusks and eight tails werc recovered.

The owner of the house one Ngolowanje was no® present,. Fil testified

tuat e owner had gone to Kiangarae

The case was investigated by PW5 E,95L Tetucsiv.: constable Wdward..
The elephants tusks were identified by M6 Kasimu Seo Kayoyc, a game
Cfchef;who gave the value of the trophies as Shes10,869,000/=a

The appellant had told the trial court in defence that on 22/6,20C1
he was going to Kibutuka villagee

3

Darkness caught him at Mtawatawa area; and d:cided to sleep

in a house nearbye

The house belongéd to one Kinjimbulimbu, Ip the noniz ~he said
h1n31mou11mou borrowed his bicycle to gd to Kiangwa te gl . nis maize,

At 10saem a motor-vehicle carried game FCymk:  £3CUTS arrivot. He was
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arrested as he came out to find out who had'dropnedﬂthere, The éppellant'

heard them say that “this is the houselly-.

There were two houses at the placey one big and another smalle

. A tenwcell leader was called, searched and in one of the houses

elephant tusks were found,
-The ten cell leddgr and himself were taken to the police statione

_ “There hw was beaten up so that he discloses the owner of the
“elephant ‘tuskss The appellant_deposed that he did not know that there

was elephant tusks in the said hhousey

In convicting the appellant the learned trial senior District
' Magistrate found that there was circumstantial evidence which-proved

the quilty'of the appellante.

He said that the distance from Liwale to. Kibutuka is forty miles,

hence theréwwas no need to start the joﬁrney in the evening.

The appellant was found in the house whéch he denied to belong to
hims The owner of the house ram away with the bicycle belonging to the
appellant. The learned trial senior District Megistrate concluded that
the appellant and the fugitive offender were together on the elephant

tusks project'.“

The appellant had.failed to report his arrivedl at the village to
a ten cell leader of the area. The appellant was arrested while trying to

run aways .

I have considered the circumstances enumerated by the learned
trial senior District Magistrates In Ra V: “ugalo end others,
(1971) HoC.D. U4l3, it was held that, If a convictior is to be secured,
and if the evidence relied upon is cifcumstantial, the facts proved
must be conclusive in themselves, A mere putting together of separate
facts is of no comsequence, For an accused person to be found guilty
of an offence based on circumstantizdl evidence, tre inculpatory facts
must be such as to "ike incompatibiéVW§th;the innopence of the accused and
incapable of any other reasonable explanation then tiat of the accused
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~In’'the case at hand the- fact Lha* tre lgtance from Liwale to
Ppaarenoly from [k Lsaracd $onicr DlSur'“

no cvldencc wes adiuc=2d

Kibutuka is forty milesb I
Magistoal knnwledwé a8 e *hatA;s elfecui
is not a bar iu anywuy for any annocenb jersen as wall a$ an offender

' " Beirg foamd in tas houss where

by the appellznt, in

the = \Mn:_tngc

Tho Journﬂy 1n
.was exhlains

Lo start
rthe clépnant tusks wore. 1oundn
my vicw a reaébhable §Xp1aination was givens ‘ 4
‘ . A . . ’
2 to report his arrivai at Miawatawa

The agpellantts faiior
ar indication

village to a tenwcell lcader, is not nocessarily
of guiltiness on the par: of the appellart, ™z Zeshion of making
thosec reports commen during single party dzmocracy, has Lesst

the rigor in multiparty democracya
attempe to-rum from the gamo
Scometimes innocc T

The issue of the appellant fleeing c=
believing thet

scorts is not a proof of guilty on his part

people run &way on seeing prlicemen or ganC SCHOULS,

the policcmen or game scouts were not goinzg o “trezt they justifya
It follows therefore that the epp:lian’ wis :caciot

insufficient svidence,

b I thirty years

he conviction and set aside

imposed on the appellanta

Torthwith from

It is ordercd that the appellant shall be rclcaso
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