IN THE HIGH COURT OF TANZANIA
| AT MIWARAe
ECONOMIC- CRIMINAL APPEAL 110, 1-OF:3005" -
ORIGINAL NEWALA DISTRICT ECONOMIC
CRIMINAL CASE NO. 3/2003
BEFORE: S.HuDs Kho:ja ESQ D/MAGISTRATE

SUBIRA MOHAMED - - = -APPELLANT
VERSUS™~
THE REPUBLIC == = = &= = RESPONDENT

JUDGEMENT

The- appellant Subira: Mohamed e Mama Labii was on 3rd May 2005

' by Newala Dlstrlct Court in Mtwara Reglon, on a charge of Theft:

contazary to section 326 (6A) of the Penal code as amended by Act NO, o
12 of 1998 read together with paragraph 20(1) ?(e) of the first sshedule

of Ecohomlc ‘and. organlzed Crige control ot (Amendment of the first

schedule Order Goverrnment Notice Nos 65 of 1998 and section. 59\

- the Ecohom;c and organlzed Crime control ACt 1984.

it was alleged in the partlculars of offence that Subira. Mohamed

@ Mama Labii, Maurus Athuman1 Mrope, Pollcarp Christopher @ Gweta..

and Joseph Joseph on or about 18th July, 2003 at Mlyuyu vlllage thhln
Newala District in Mtwara Region did Jointly and together,steal 420, pieces -

of water pipes valued at Tshs,18,047,720/= the property of Newala Distriet .. :-:

Council,

Flve witnesses gave evidence for the prosecutlon. PWI Athumani

, Senkondo is an electrical technician employed by the Mlnlstry cof Water

and stationed at Makonde Water Sypplye IWI deposed that on 22/8/2003
at about 16 hoursy he was instructed By the District Water‘engimeef;to
accompany a Police investigation'OffiCer_to Bar es.salaamiwhere

some water pipes stblen were found in posseésion of some suspects,

PWL accompanied‘PWB Q,7731.D/Cpl Joseph to Dar es. salaam where they.
reached on 25/8/2003 and.repqrféd_at Msimbati Police statibp.

According to PWS, it was the second accued Maﬁrus Athumani Mrope

“who had led them to rallways Gerezanl area where they got 120 plastic

water pipes of different sizesi
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PW2 Mussa Mawazo, is Miyuyu villager who deposed that .on. 18/7/200%
at about 22,30 hours he was.in.the village participating in
initiation or boys circuméionAceremoniesa Rumours had been ripe in-
the village thaf a motor-vehicle was coming in the village for the purpose

- of stealing water pipes, Somes

Villagers had taken strategic posit%ons to prevent the lorry from
ferying the water pipes. This precaution. had been taken by PW3 Rashidi
lewata, the v1llage Executive Offlcer, ‘who deposed that he put six ....e.. —ommmmem
__people. to-guard-the ¥oad €6 Nandlmba.ﬁﬂavwgw“h :

At about 23 hours, a lorry passed towards the village,

The~viliage vigilants placed logs along the road to block its
teturne They climbed on top of nearby trees torches in their hands and
whlstles at the ready, At about 23,45 hours, PW2 and PW3 scw the
lorry returning loaded with Qater pripese They flashed their torches
and blew their whistles, The lorry made a manoure swaying on the left,
and sped away avoiding the logs laid along the roads

PW4 Hamiei Mussa Mrope, testified that thellorfy belonged to
hime It was an DUsuzi lorry with registration number TZP,7890 which was
driven by second accused at the trial Maurus Athumani Mrope, and assisted b
by third accused policarp Christoper @ Gweta, and the fourth accused
Joseph Josephs According to Pwlk it was the appellant who had hired the
lorry on 17/7/2003 at about 16,00 houré when he was at his MWena'shop.

The appellant had told him that she had some goods at Miyuyu village
which he needed to transport to Dar es salaam,

They agreed at Shs.}O0,00QA: freight charges. One Zambis was present
at the contractual negotiaticns,

The appellant paid Shse150,000/= to PWlt and she paid the balance
to the driver after reaching Dar es salaam, Pwl deposed that the appellant
was his sister in lawy, having married to her young sister, with whom they

are now divoreed, -

The seccnd accused at the trial admitted driving the lorry after
being informed that the lorry had been hired by the appellant and one -
Raymond Mzambia,
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They loaded plastic pipes!at Miyuyu village, before driving
to Dar es salaam via Ndandae - - N : o '

It wés the appellant who was Qroducing documents at road blocks

along the waye .

The second accused delivered the pipes at a place shown by

Raymond and the appellant...

The appellant told the trial court in defence thst on 18/7/2003
he was in Dar es salaan having left Ndanda on 10/7/2003 when she
"rétiirned’ home,,she was told that- she hzid been invoilved ip the-theft,
. She told may.be it’ was.ber yonng%éisteri‘ho=had been incriminated,

DWS Sofia Mohamed is the young sister of the appellant, and divorcee
of PwWl, she deposed that at one time pn 18/7/2003 she had trouble
A1n ferrying her malze,—aqd.at Miyuyu village where she found a barrier
after suspecting her that she was carrying Water pipes, ' However she
has a quarrel with her former husband who is FW4 over matrimonial-

properties,

t

Indeed this case presents an assortment’ of difficulties right
from the charge sheet to the judgement,

I have examined the charge. I cannot pretend that section
326(64) of the penal creates the offence of Theft,

The offence of Theft is created by section 258(1) of the pehal
code, and defined as follows-Y4ny person who fraudulently and without
claim of right takes any thing capable of being stolen, or fraudulently
converts to the use of any person other than the general or spécial

owner thereof anything capable of being stolen, steals that thing,"

On the other hand section 326(6A) creates punishment for malicious
injuries to property, if the property in question is used or intended
to be used for the mm purpose of providing necessary service, the
offender is guilty of an offence,%
Thus also creates the offence of Malicious Injuries to property. It does
not create the offence of Theft, It is true that sometimes comuission
of the offence of Theft can entail Malicious Injuries to property,’ but that

is incidental,

oo/ lo



e e an
e Tt bt

..‘ 4 ~.VA

Paragraph 20(1)-2(b) of the First schedule to Economic Organized
Crime control Acty creates an offence to A person who disrupts, damages,. :
hincders or interferes with property‘which is used or is intended to be

used for the purpose of providing_a.necessary servigé, T T

_ Loqking at the procedure adopted by the learned trial District
Magistrate in conducting preliminary hearing under section 192

of the Criminal procedure fict 1985,

““”””“~~~~-u-JEhefprocednrg*laidmdown under Governmenf Notice Number 192 of

1/7/1988 was not achered to, hence the probative value of the excercise

was doubtfule

Coming to the evidence on which the appellaﬁf was convictod, the
evidence by the second accused, third accused at the trial were theAevidence
of co=accused persons. Thereicre, like the evidence of an acomplice the ‘
trial court had to warn itself, or look for corroboration before '

basing the evidence for conviction.

The evidence of PW4 Hamisi Mussa Mrope which could have supplied
the needéd corroborating cvidence ié also wanting, in that it was his
lorry which was used in the theft, and there was incontroverted claim
that PW4 had divorced the youngsister of the appellant who is DWB Sofia
Mohamed,e '

The latter claims the existence of =~ dispute over matrimonial assets

with Pl

Under the above circumstances the evidence of P4 also needs
corroboration. ~ In law an evidence ‘which requirss’ c-rmohawn? Lo cannot:

corroborate another evidence which requires corroborations
On the other hand no official from any of the various road barries

were called to give evidence, . that it was the appellant who had the documents

for the water pipes consignement,
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The appellant had raised a defence of Alibi:in her.  defence, It
is true that the appellant had not given the notice of Alibi as-.
required under section 194 (45 and (5) of the Criminal procedure Act
19850 .. " B

However. the trial court was enjoined to have considered the

defence, may in its discreation, accerd, no weight of any kind to the

" defence,. i - .. Z' T T e e e e e e

As observed earlier the -charge, and tho ovidenve the.oconviction”

‘and sentence were confusing and wanting to the extent that even the

respondent republic was urging this court to invoke section 388.of“

the Criminal proCedure_Act, ]985 to cure the inadequancies,

I hold that there was a failure of justice, and justice militates
that an order for retrial not to be made, cther wise the brosecution

shall fill in the'lacunae.

I therefore have nothing but to qugsh the conviction- of the appe=~
llant, and set aside the sentence of five years imprisonment imposed

on here

It is further ordered that the.appellant'shall be released .
forthwith from pfison unless held therein on other lawful charges..

Appeal alloweds . .

Order accordinglye .

S.B. Lukelelwa : |
Judge |
16/12/2005,
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