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T IBETA
DC. CRIMINAL ArWEAL NO.84/2005
(From Njombe District Court Criminal
Case No.61/2905).
RACHEL, fs KiTABLeosososcsssco ¢ APFELLANT
VERSUS |

‘IFILJ R.LJ’UBIJIC.::«:oeoo.ooonoc.aRTUSl“O‘N.JJ..A!

AT R e e 2 LASE A RSN 4

JUDGMENT

o mipeTa. v

HaliNI A, J.

Mrs, Raghg;r&h;sa; Katambi, the appellant‘.gpnvlcted ¢f demanding

a brlbe c/8 b (1) of the P‘eantltn of Corruption Agt, Caps 39 @B, 2002)

and ‘of cbtaining a-bribe ¢/S 4 (1) of the Irevention uf Corruption Act,

Capese9 (RE, 2002)s She was sentenced to ten years imprisonment on cach

count. The sentenges were ordered to run ccncurrentlyc Having been aggrieved

‘the appellant brought this appeal in shich she has given seven prounds as

followss~
1» That the learned trial Magistrate did not consider the
ipgredients cf the cffences chargcd vefere convicting the

appellant, otherwise ‘he could not have done 503

2. That the learned trial Magistrate erred in convicting the
aypellant of the offences charged .when nonc of themn was

proved according to laws

3, That the learned trial Magistrate should have drawn an’
'
adverse inferehce_in relation tc FWits failure te repor rt

the alleged demand for a tribe to the appropriate authorities

or a trap before or soon after the ajlescd offence was commitfed;

4, That the defence Case was not considered by the trial Court before

entering convictions against the appellants; “ .
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It seems that 1afer in the day, if the éccount of PW1 is anytﬁing to

zo by, the appellant returned to her, alleging that was a public

anpouncement on posters that the Gevernment intended to acquire the

land in question fér redistribuiion to the landless.and that this ceuld ‘

be done within seven days, presumablylthree o four days from that date.

It was alleged that the appellant urged W1 to'accepte a lower price to
‘~pe from the acquisition to accept whatever price the Koreans weuld

offer. I'W1 went on te allege that the appell " “cld her to inform

the Village Chairman that the Korgans would take the land on 25th Marel,

2004, and that he should be on the site.

Ivents went in quick succession, It was alleged that ¥W1, me£ the
appéllant as she, FW, was rcturning frem the Village Chairman®s
residence, PW1 said this of the appellant, as the record of procee-
dings of the lower Court shows at the foot of page three of the typed
scripti-

”,..(The appellant) said as the area is a commercial ared
she wpuld need money Shs,.2,3000,000/= as shé had helped
to get a bpyer lest the land WUuid have been cénfiscated

1,

by the Governmentess™

‘That soon after the ab e cvent twe Koreans, MreNoswmpia are the

Koreans driver arrived at FWl's rssidence.- In‘the end the price was reduced
to Shs.7,500,000,00, a sus FWl accepted gradgingly, This latter transas
ction was witnessed by Ester Mayemba (FW2) whe alleged to been told by -

Pl the apﬁellant’s demand to he given for her having facilitoged the

sale. IWl did not repert these matters either fo the Fulice or the
Irevention of Corruption‘Bureau (FCB) o

~

Bl returned to Njombe on 5th April, 200k, He was noy amused by

- .
L

the sale of the land at that lcw price. B he ﬁent to see the Koreanss

but they ccvld not listen to hime He dzgided to go to ¥CBe PCB reccivéd

7



ﬁim, reccrded his statement and fizadlly pounced on the appellont,

The eppellant made a very brief defence on Oath. She swore that cn
the day in question I'W1 and the Koreans sent her office, 8he accompanied
them to the lond in dispute whereat tie Xoreans and FW! discussed their
affairs at the and of which they all reft for their respecti&e MissionsSe
She denied to have received any payment or to have induced PW1 to accept..

the price that the Koreans paids

After laving reproduced the varicus testim~aies in his  judgment
2" learned trial Magistrate said this at pagr~ “hree and four of his

judpment s -

¥ Whaot I am to consider is whether the accused sclicited the
bribes and received them. Indecd as for as the lst and the 2nd

accused are concerned.

I am satisfied that the accused did sclicit the bribe of To
Shse2,300,000/= as alléged and eventually received it in her capacity as

o Civil servant by virtue of her emplyment as a land FlanneT,

No tribunal Tr¢perly directing its mind would have acted ¢n the

Contraryeee’ (Quoted verbatim)

With that said the learned trial Magistrate was satisfied thag the
Republic had made out its case against the appellont according %0 law,

He therefore convigfed the appellant as chargeds

Now, in crder to have a cocherent analysis of the case, it of ﬁrime
impertance that the law under which the appellant was convieted be consider
tc determine whether or not the evidence proves the fundamental elements of
the crime. This is so because in the first and the second grounds of appeal
the appellant Complaihs that the ingredients of the offenges ¢harged wers

not proveds In the first count the dppellant.was sharged of demanding a

0oe/5



bribe under Se 4(1) of the dreventiun of Corruption ict, Cape 329
(RE, 2002), the seccnd count was preferred undgr So (2) of the same legls«
lation, namely, demanding a brlbe‘ Section 4(1) (2) of Cap 329 (RE, 2002)

rrovides thusie

W 4 (1) any perscn who by himself or by or in conjunciion

with any other person, corruptly scli¢iis. acggepts or
cbtains, éf agrecs to aecept cr attempts to cbtain, from
any persen for hjmself or for any other person. any advongage
as en jnduggment te, or as reward for,s or oﬁherwise cn aggount
o,ﬁ' anye a@en;,ﬁwhetmf or not ,sudl;}gen#j,s the samg person as
such £i?5¢;ﬁmn3;0ned person)'.dcing, or forbecoring fo do, or

-haﬁing done or forborne tc do, anyﬁbing_;p relaticn o his

. Frineipal's affairs or businéss, shall be gullty of.an

offence, ¥

Undar‘Séction 4 (1) the offence will be proved if a combination of the
following ingredients are proved, nawely that, any person by himself or in
gonjungtion with any other perbon- |
| () 1. Corruptly solicitss.or

2. Corruptly obtains; or

Sa Corruptly agrecs to accept; ur

Lk, Cerruptly attempts to cbtain

from any person for HlmScl¢ rr for any other person

(1) 1. any advantage as an inducement or

2. revward for or ctherwise

On acccunt @ any agent
(&) 1. 1o doy cr

-

2. to forbear to doy cr



%, having den2§ oF
L, having forb me to do
anything in relation to his Yrincipalls
Therefore, it .is an offences
1, ‘to‘cgrruytly sclicit any advan
“hs

to cnything in relation to

accused's Frincipalj or

2o to

to do anything in relation to th»

of the accused!s principalj or
%, to corruptly agree tu accept 2

to do, or to forbear to CU,y T
forhorne to do anything anythi

Principal's affairs or ousines

4, to corruptly attempt to ebtain

inducenent or raward to dog or

having dong IF having forg wc

to his ¥rincipslfs in afiirse

Proocf of any of the above scenario

offence which is created. under Secticn

Under the first count the appellan

charged with.déméndiﬂé‘a hribee
is not cne of the ingredients of that o
the particulﬁrs «f offende do not discl
instead 7 alleging thot the appellant ©
they allege.that the appellant
the werd W demand ¥ and sclicit do not

They are not SyNonymouSe

corruptly cbtain any advonta 3z o

affairs or husincssSe
tage or resward as an inducement

affairs or business of the

~oward to forbear

affoigs cr business

1y advantoge T Y rewerd

noving done ST having

ng in relatder tc his
sg ¥
any advontas: a@ an

to forvear ..o Goj OF

so do emythiag rolation

s will constituvte proc€ of the

t was, as 1 hav slseady puinted out,

The law is very plaing Genfpncing a bribe

ffenco.‘ Tt ig aldo plydn that

ose the offcnce charg de TFor
L URVERN

corruptly Jemanded i a bribe,’

i gid corruptly solict a hripe T Obviousdye

mean cne and the Soffe NG

Several meanings are ascribed 4o the word



" solicit " by Collins Dicticmary of .the Hnglish lonpuage, Sec.nd

Edition, OCne such meaning is this:

W t; oroke or incite (a perscn) to do scmething
wreng or illegale”
The sae dicticnary assigns the following meaning to word ¥ demond®i=
n 4. to request i<erswpiorily or uigent e The worcd peremptorily“
is an adverb of thé word ‘percmptory ¥ which.is~d9£inad_thus; intgryalite

by the same digticnarysi-

W Urgent or commonding. Thus word © demanding® impligs a suptle
cormand, sc that failure cumply may be visited with suncticns cr repercussion

or reprisals in the form of zn illegal acte

From the abeve chservations, it is ny comsidered opinion that there
is no offence termed “demonding a bribe ¥ in section 4(1) of Cape’329.
Accordingly the first ccunt is fatasly defective. Assuming thaf the first

count was potent, is there any cvideus. upen which a Court properly

z to the effect that the appellant

<

directing itself cculd make a scund findin

solicitea a bribe from TWIY

Mro Mbise, lei = . ot orbmitted that PW1 v~ an unreliable
witness hecause, if indeed she had given a bribe to the aypellaﬁt she
sbould have reyortcd the matter to the relevant authorities immediately.
Instead she kept quict until her husband (DWH) returned to Nj@mhe
S5th April, 200%. Since it is alleged that the appellant sclicited the bribe
cn 23rd March, 2004, more than ten day had cllapzed before Tl lenged -his

Complaint with the irevention 4 Cerrupticn. Bureauxe.

Mr, Mwenda, Llearned State .ittorney, could not kuy rWis story either,
He found no reason in I'Wlts silence. In cdditicn, he sald, ¥ invited
several pecple to witncss the sales 1f, therefore, the appellant had

corruptly influenced her to scll the Fr-perty ¢n a return -:f a lcickhack,-
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punishes the giver of & Dhibey -

A .
~In »he seccnd, counfirthe appellant was charged with ~biaining

a bribe C/8 k (2) of Capy
.*;.{
offence under the seccnq count. It fcllows that the charge under the

326 (RE) , 2002). ' The law cited does not creage the

secend count is equallyy” and katerially, defective the same was the

first _count 1se

ﬁm"-vul
@ke ov: gcllant Cnmpiulns in the fifth grgund of appeal that the
//,'3
learnedg ik, magistrate did nct ascribe any reascns for kis judgmente

S,

. )
o l

0

when arguing tﬂlb point Mre Miise, learned ccunsel, submitted that the
T

For

impugned Juu“n#nt does not conform te the rejuirement of 8,312 (1) of

o

the Criminal I'rccedure nct, Cap.20 (Rii-2002) . He cifed
Jereniah Shemweta VeR, (1985) T, LR 228 and Geornc Maande VeR (1653)
T.L.R. 118 as authority for his arguments.
Sec%&%n 312(1) ¢f the C.Fﬁﬁ, the relevant part ocnly, irovides
thus:- | Lo
(1) Every judgmént‘under the Provisions of section 31T...
shall contain the point or points for determination,

the decisicn therecn and the reascus for the GecisSichoes' s

In order to comply with the statutory requirement the trial court
should have determined matters that create euntroversy in tae form of

issues, it was required togﬂiscuss the cvidenge as it relages to these
- ¥

issues and the point cr paints for determination would have snierged

from the issuess Tha trial. coart was required to reasons why it was

satisfied that the accused solicitcd a bribe before congluding that

>

indeed the appellant abused her office, Singe the efegys in the
chorpes are glaring{ the trial Court had a Jduty to give reasins why it

proceceded to convict the appellant of a nen-gxistent offenge wnder the
‘ /'-‘ . /
first count. Similarly, since the accused was not the giver, the triald

BREF SN

gourt could not have ¢t qnvicted the appellont if 3t had convicted the
. ~;.;' !
. e
appellant if it had considered the choris, [Fave reasons for his decisicn
and finally deciding whether or not the the charge in the first count was

sounde It follows, as it was held by this Cowrt, Mainae Je, as he then wg
) J
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st 5 0

in Gecrge Mhondo VeR, (Bupra) failure to give reasons in the
judzment of the trial court oécaai@ngu a foilure of justices

For had the trizl court subjected the charge's tc an anglé‘s eye,
it would not have convicted the arpellant on any of the two Countse

Indecd, as this Court, Sisya J., as he thon 8 held in

Jeremiah Shemweta (supra) merely saying that
P T B L ) v L8

5 I am stisfied thot the accuzed did £ ice the bribCese”
without susjecting the evidence to critical analysis end withiut
shewing Jiew the evidence surperts that cuncluﬁion.the trial Court's
cenclusion is violative of the clear provisions i.f secticn 312(1)

of the Cih. This non-~Conformity with the law has rendered the whole

judgment a nullity.

It is upon the ferepeing observations that, upen hearing

/

counsel, and Mr, Mwende, learncd State Attorney, and

3
1

Mr, Mbisc, learned

upon reading the record f Ircceedine s, that the appeal was allowed 'n the

doy the appeal was heard and the reasuns vere reserved, -The redscns

are contained herein.

Delivered in the absence of the parties.

Sgde Jo Mo MaCKiNJ:
JUDGE

19/12/20305

Certfied true copy of the oripinel.




