ey DAR T o
IN THE HIGH COURT OF TANZANTA | |
AT _TABORA
APPELLATE JURISDIQTION '

(Tabopé Registry)
(DC) CRININAL APPEAL NOe 39 cf 9?7 cf 98.0F 2005
(originai.driminal Case No. 17 of ZObS of the
Distriét Court of Igunga Distriediet Iguﬁge
Before: De De Malamsha, ESQe, SDM)

l.. RAPHAEL 5/0 MARWA @ MARWA 5/0 WAMBURA)

2« MWESE MWESE @ PIUS RAMADHANT ) =  APPELLANTS ..
3¢ MASASATI GISIMBA @ GODFREY MAIKO ) -
VERSUS

THE REFUELIC e+ o oo oa oo os ~ RESPONDENT = -

134242006,
21,442006,
407.2006 [

JUDGMENT

MWITA, Je:

on 144142005 at about 22,00 hours armed bandits bloeked
the road from Igunga to Nzega by placing two big stones on the
bridge at Iborogero villege, Igunga District, This prevented
motor vehicles to pass throughe ~In this.way the armed bendits

managed to stop a number of motor vehicles and robbed pessengers

of the said vehicles of their properties and then disappeared. The

matter was reported to the Police,
On 2141.2005 Mwese Mwese, Masasati Gisimba and Rephael
Marwa were arrested at Ziba Village, Igungs Dist#ict, on suspeeion
that they were the armed bandits who committed the rbbbery at
. Iborogero bridge on 14.1,2005. On being interogated they named
their coilegués. | o | ‘
Reter Police investigations, Mwese Mwese, Masasati Gisimba
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Raphael Marwa and 4 others were charged with armed robbéry
contrary to sections 285 and 286 of the Penal Code in Igunga
District Courte |
At the conclusion of the trial Mwese Mwese, MaSaSatiﬂGisimba-~
  -$dﬁ‘Raphée1 Marwa were found —ullty as charged and sentenced to
'56 yearsjimpfisdhment and 12 strokeé of coporal punishment eachae
' The others were acquitteds
Aggrieved by both convictions and sentehces, Mwese Mwese,
Masasati Gisimba end Raphael Marwa have appealed to this Courte .
Their appeals have been consolidateds ' -
4t the hearing of the appeals, the sppellents appeared
and argued the appeals4inAperSOn. The Republic had the éervices
of Mr. Mulwambo, learned State Attorneye _ ‘ |
Mre Mulwambo declined to support convictions on the grounds
" thet conditions at the écene'of.crime: were not favourable to a
~eorrect identification and that the.cautioned'sfétements made
by the appellahts may have been procdreal,-by.improper méans,'
tﬁe appellants were not teken to a Justice of the Peace to have
their statements recorded and no triels within trials wefe |
conducted to determine the acmissibility of the seid statements
before they wére admitted in evidences | o
Convictions were based on visual identifications. at the
-“speme of crime and on the cesutioned statements made by the -
appellants while under Police custodye
I will first consider visual identification evidences
The incident took place at night. 1The identification
parade was not properly conducted in that four suspects. were
‘placed among 8 people, instead of one suspect being plaaed '

among 8 people,

-PeWelk purported to have identified Mwese Mwese. P.woé}'-
and PaWe7 told the Court that they identified all the appellants.

. - r ~ .. - M LA . - . .
O . .0, o PR : L . . 3



g . X o e FU e R TT
NSNS " L s (s SENESE L S e

PoWo8y PoWa9 and PeWel2 saidcthe& identifieﬁ the Mwese Mwese at
the scene of crime. P.W.10 said he identified Mwese Mwese and
Paphael Marwas PoWell said he identifiedlMasasati Gisimba. |

N v. ~Sdentifying * said they were assaulted by the
vappellants at the scene of crimes The 1dent;f;1ng witnesses had
1ot seen the sppellants bdfore the incidents The incident toak
place at night, Some of the identifying witnesses said they |
identified thevappellants with aid of* parking 1ights of their
motor vehicles. There is no ewmdence as to how brlght the
parking lights were, No w1tness gave description of the appellants
or.special features which made him remember the appellants.

In such clrcumstances I am in agreement w1th Mr. Mulwambo

,Ethat condltlons were not favourable to carrect 1dent1f1catlon

anﬂ p0951b111t1es pf mpastaken ldentiflcatlon were not ellmlnated.
I must now consider the appellant?s cautioned statements.

Mwese Mwese made a cautloned statement which wasg recorded

~and tendered by PaWa2l, D/Sgt. Edisone It was admltted as

exhiblt Pe 16. In that statement Mwese Mwese admitted to have
taken part in the robbery, The way he cross-examined p.w.24 B
gives the 1mpression that Mwese Mwese did not make the
statememt voluntarily, In hiks testimony Mwese Mwese told’the
Court that he was tortured by the Police Cfficers far twa days
before he made the stetement, He had requested that'his
statement be recorded by 2 Justime of the Oeace, His reduest .
was turned down,

Masasati Gisimba made a cautioned statement which was
recorded and téndered in evidence by D/Sgte Edson. It was admltted
gs exhibit Pe.1l7. 1In the ‘said statement Masasat1 Gisimba admitted
to have taken part in the armed robberys In his unswern statement
Masasati Gisimba told the Court that he was forced to admlt that

he committed the offence chargeds When he refused he was




tortured by the Police, Thet was on 22.1 2005. On,26.1;2005 he
was again beaten by Pollce and forced to sign a statement. As he

feared being injured he signed the statement.. The* record shnws

that although Masasati‘Gisinba gave an unsworn stctement,he was
ucross—examlned at length by the Publlc Prosecutor. ; ‘ a .

Raphael Marwa @ Marwa Wbmbura made a cautloned statement
which was recorded and tendered in ev1dence by P.W.23, No.' 
4=C. 1720 'D/Cple. Emmanueles It was admitted os Exhibit P.15. o
In the said statement Raphael Maxwa admltted to have committed
the offences chargede The way he cross-exanlned P.W.23 gives
" the impression that Rephael Marwa was tortured before he made ;'
the statement and that he desired to make the statement o
before ‘a Justice of the Peaces Raphael Marwa made unsworn |
statement to the Court, He told the Court thet ‘he ‘was seVexrely |
beaten by Pollce "and had to be hospitaliseds .On 27162005
he alleges to have been forced to sign & docunent the contents
of which he did not knowe Although he mede only gs unsworn
statement to the Court, Rapheel Marwa was cross~examined at
‘gregt length by the Public Prosecutorse |
Although all the appellants were arrested on 21,1 2005,

their cautioned statements were rdcorded on 28+142005 - AL
theiappellant'Sfclaim_to have-been ﬁortured»before hbey:méée

the stotements., They desired‘to moke their statements before»:A'
a Justice of the Peaces They were nqtltaken'td a Justice of |
the Peaces ‘

As the appellents were unrepresented their pleading not
guilty to the charges implies that they wene disputlng their
alleged confessions contained in the‘cautioned.etatements.
Hence before admitting the cautioned statements, the trial
Magistrate should have as aed the appellents whether they

1ntended to dispute the admlss1billty of the sald statenents.




If the appeliants stated that they intended‘tb object tb.the
admissibility of the statements, the Court should have tried the

issue of admissibility before-deciding‘whether or not to admit -
the _é‘ba tementse | :

' In BAKRAN V. REFPUBLIC f1972) Eele 92 the COurt of
'Apoeal for ‘East Africa held bnat‘where the accused is unrepfe-
sented the judge or magistrate should ascertein whether a
'vstatement 1s objected to on grounds whlch would ‘meke it
1nadm1551ble° and that a trial w1uh1n a brlal to aseertein the
‘admissibility should always be held in Maglstrate's Court. as
well as in the High Court, |

For the above reasons there is, in my oplnlon,zgégggégff

: nable doubt that the alleged confessions were:voluntarlly made,f

The appellants are to ge given the benefit of the doubt.

The appeals are alloweds, The appellents are to be
released uhless they are otherwise lawfully held in custodys

De Mo MWITA,
.‘I.U‘D,GEO

ORDER: The District Registrar to call the parties and redd to
them this Jjudgment,. |

21st  Aprily 2006,
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Date ¢ 4th July, 2006,
Coram .: Se Co Moshi, District Registrare
Appellsnt: Raphael Marwa @ IF-rwa Wmbura

Mwese Mwese

Masasati Gisimba

present under custody.
Respondents The'Republic, represented by Mre Mrina, State
Attorney,

Mre Nheleganis B/Ce.

'COURTs Delivered on this 4th dsy of July, 2006 in presence of
the Appellznts in person and Mre. Mrina State Attorney

for Respondent,

Di-s#ict Registrara
4th July, 20064
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