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2. MIDLAND GROUP OF COMPANIES LIMITED
3. BHASKER KOTECHA: : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : :DEFENDANTS

BEFORE: HON. LADYJUSTICE ANNA B. MUGENYI

JUDGMENT

PLATNTIFF'S CASE

The plaintiff brought this suit against the defendant seeking to recover USD
3,403,046 owed to it by the I't defendant arising from unpaid credit facilities. The
2nd and 3'd defendants are sued in their capacity as corporate and individual
guarantors.

The plaintiff contends that by an application for facilities letter dated 2nd November
2015, the plaintiff approved a request for credit by the I't defendant and offered a
Stand,/ Usance letter of credit facility to the tune of USD 2,800,000. On l7t May
2016, a letter of credit of USD 2,000,910 was issued under the limit and on l6m
November 2016, this letter ofcredit matured but because the I't defendant's account
was not funded, the account was debited on lTth November 2016 with the sum of
USD 2,014,772 on account of the letter of credit amount and interest of 1.75o/o p.a.
negotiation commitment commission for 145 days thereby overdrawing the l.t
defendant's account by the same figure.

Subsequently, a sum of USD 200,067 initially held as cash collateral for the issued
letter of credit of USD 2,000,91 0 was liquidated and credited onto the I't defendant,s
account reducing the overdrawn position to USD 1,814,708.

Pursuant to the lst defendant's request in a letter dated 4fr November 2016, the
plaintiff agreed to refinance the above-mentioned letter of credit and on 2nd

December 2016,a sum of USD 1,834,565 was disbursed to the l.tdefendant as a
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90-day facility expiring on l9tr, February 2017 .ln addirion, on I 2,h July 20 I 6, a lettcr
of credit of USD 690,777 was issued still under rhc same limit availed to the I'r
defendant in the letter of offer dated 2"d November 2015. This lcttcr o1'crcdit
matured on 28th March 2017 and because the account had insufficienr funds, the I'r
defendant's account was overdrawn by the same amount. On 28,h March 2016, a
sum of USD 102,980 which was held as cash collateral at the time of opening the
letter of credit was liquidated from thc cash collateral accounl reclucing the
overdrawn position on the ls'defendant's accounr liom USI) (t90,7j7 to USt)
587,798.

Further, on lgth May 2017, the refinanced letter of credit of USD 1, g34,565
matured but due to the lst defendant's account not being fundcd, thc acoount was
overdrawn to a tune of USD 2,588,012.1n consideration of the plaintii'f granting ttre
said facilities to the I sr defendant, among other securities as indicerred in clause I t.r|'

the letter of offer dated 2nd November 2015, the 2''d and 3'd clef-enclants issued a

corporate and personal guarantee and indemnity respectively in ihvour ol- the
plaintiff and further undertook to pay on demand thc liabilities ol'the l.t delbnclenr
to the plaintiff.

Following an annual review of the l'r dct'endant's lacility on 26'h iMay 2017, the
outstanding balance of USD 2,600,000 was structurecl as a standb;,,/ [Jsance letter ol'
credit facility with a limit of USD 1,500,000 and a short-term loan limit of usl)
I,100,000 which was further secured by the 2nd defendant arrd an indiviclual
guarantee from the 3'd defendant and each letter of credit issued rrnclcr the letter o1'
credit limit was to be secured by 20% cash margin. Linder the shofl-rcrm loan limit
of USD 1,100,000, several shorr rerm loans of USD 300,000,310,000,200,000 and
290,000 were disbursed on 2218/2017, 51912017 and l3l9l20li respectively. 't'he

said short term loans were all not paid as contracted and on 26'h June 20l g the facility
having matured and the l't defendant having failed to makc payrnenrs, the [',
defendant's account was debited and overdrawn to thc tune of USD 3,2 12,667 on
29th June 2018.

Pursuant to the 1't defendant's request to restructurc their outstanding obligations
dated 9th August 2018, and by the letter dated 16th Arrgust 2018, the plaintiflagrecd
to restructure the outstanding balance then amounting to USD 3,280,u82. The l',
defendant undertook to repay the restructured amount as set out in the restnrctrl.e
letter but grossly defaulted on the undertaking and as ar the time o1'liling this suit,
the outstanding debt was usD 3,403,046 comprising o1'USD 2,gu5.ll2 (principle
and interest) written off on 30'h June 2020 and interesr of USD s17,934 previously
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waived on 25th September 20 l8 on thc understanding that the 1', del'enclint would
promptly repay its obligations therealicr.'lhe 2nd and 3'd defendants have failcd,
neglected or retused to settle the debt despite repeatcd demands by the plaintilT 1br
payment and remain in default oftheir undertakings as provided under thc respective
guarantees hence this suit.

DEFENDANT'S CASE

The I't defendant approached the plaintil'f fbr facilitics with corrsi<lerarron u'hich
was supposed to be furnished by the I " defendant duly spelt out. The I't del'enclant
duly furnished the said consideration but did not authorise thc debiting of iLs

accounts by the plaintiff and accordingly, the defcndants arc not liable lor the
debiting. The l't defendant dischargecl all its obligatir>ns to the plaintilf b1, payrncnt
thus the restructure was imposed on it under a mistake. WithoL,t p,rej Lrdice to its
above contention, the l't defendant further contends rhar the denrand lbr payrnent id
premature as it falls due in July 2023.

The l" defendant contends that the restructure was done under a mistake; and the
2nd and 3'd defendants contend that the debiting of the l't defendarrt's account, vct it
met its obligations under the letters ol'creclit was unauthorised anci ncvel brought to
their attention thus discharged them fi'ont their obligations under.the guar.antee, 'l-he

2"d and 3'd defendants were not privy to the restructure arrangcrnent ancl are
accordingly not liable for any obligations under the said restruclurc.

During the hearing the plaintilf presented rwo witnesscs to wit; Alex Okcllo (PW1)
and Monica Acirocan (PW2) while the dclendants prcsented Akash Kurnar (DW I)
as their witness. Counsel for the parties agreed to lllc written srrbnrissions whic,h
have been considered in this J udgment.

REPRESENTATION

The plaintiff was represented by M/s Byenkya, Kihika & Co. Advocatcs while the
defendants were represented by M/S Nangwala, Rezida & Co. Aclvocates.

JUDGMENT

I have carefully read the pleadings and record of proceedings in this matter and
listened to the testimonies of the witnesses of the parties herein.'l'hc agrced Issircs
for determination by this Court are:

l. Whether the I't defendant is indebted to thc plaintiff to thc tune of USI)
3,403,046 or at all
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2. whether the 2'd and 3'd defendants are liable to pay USI) 3,403,()46 to the
plaintiff

3. What remedies are available to the parties?

Issue 1: whether the I't defendant is indcbted to thc plaintiff t<, thc tune of usl)
3,403,046 or at all

Before we can delve into the substance of the case, it is important to understand the
different concepts used by the parties. The plaintiffissued letters olcredit on behall'
of the 1't defendant to its suppliers. Black's Law Dictionary l0rr, lldition p. 1043
defines 'letters ofcredit' as:

"An instrument under which the issuer (usu. A bank), at a customer's
request, agrees to honor a draft or other demandfor payment made by a third
party (the beneficiary) as long as the draft or demand contplies with speci,fied
conditions, and regardless ofw,hethcr any underl.ving agreemerlt between the
customer and the bene/iciary is sutisfied. "

A commercial letter of credit is defincd ar p. 1044 as:

"A letter of credit used as a method of payment in a sale o/ goods (esp. in an
international transaction), with the buyer being the issuer's customer and rhe
seller being the beneficiary, so rhot the seller can obtain pq,ment clirectly
from the issuer instead offrom the buyer."

The 2nd and 3'd defendants guaranteed the credit facilities given to thc I'r clefendant.
A guarantee is defined by Black's Law Dictionary (supra) at p. ti20 as.

" 1 . To assume a suretyship obligcttion,. to agree to ansy,er for a debt or
default. 2. To promise that a conrroct or legal act wilr be drrry carried out.3.
To give security to. "

In Ac Yafeng Construction Limited v'I'he Registered rrustecs of Living world
Assembly and another MA 0001 of 2001 Justice Srephen Mubiru sr.atecl.

"On demand performance guurantees constitute primary inclependent
obligations placed on a guarant.or to make payment of a guarantee(J emount.,'

He further stated that:
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" ln other words, the 2nd respondent was assuming a primcrryt an5l i714"r"n4un,
obligation to pay under the guarantee rather than to guarunree the due
performance by the applicant of its contractltal obligatiotts.',

The plaintiff argued that by issuing lettcrs of credit it guaranteed the l.rdefendant's
suppliers would be paid. Black's Law Dictionary (supra) at p. 1043 states:

"... often, there is confusion berween letters of credit antl gttarantees, ancl
occasionally between letters tl credit and lines of u.etlit. In the ireclit
transactions itsel,f, it is imporrunr to distingrish the creclit ./iom orher
contracts and from the acceptanc.e. Generally, the broacl creclit lransaction
consists of three separate relationships. These include those thot are (l)
between the issuer and the beneficiary; (2) benveen the beneJiciat.y cmd the
account party; and (3) between the account pcrrty and the issuer. l'he first is
the letter of credit engagement. The second is usually callcd the underll.ittg
contract, and the third is called tlrc application agreement. ' lthan F. Dolon,
The Law ofletters ofcredit 2.01, or 2-2 (tgSj).

"A seller hesitates to give up possession of its g.ods before it is paid. But a
buyer wishes to have control of its goods be/bre parting u,ith its money. 'r'o

relive this simple tension, merchants developed the device knou,n ct;; the ,leger.

of credit'or simply the 'credit'or the ,letter. ' 'ktclay, letters o/ credit come in
two broad varieties. The 'comnterciul ' letter tlata.s back ut lea't 700 years. It
is a mode of payment in the purc'hase rl goocls', t ostly in internatitnal sale,,-.
The 'standby' letter oJ'credit is a much more recent mutrnt. It ,backs 

u1t'
obligations in a myriad of settings. In the ntost commort sranclby a bank
promises to pay a creditor upon clocumentary certification .f the applicant's
default. "

It is agreed that the plaintiff issued lertcrs of credit ro rhe I'r deflendant,s supplier.s.
once a letter of credit is issued, the bank is obliged ro pay the beueficiary ii'all ttre
conditions are fulfilled. It is not in dispute that on presentation of the lctters of credit
to the plaintiff by the suppliers, the former paid the latler. A dispute arose when the
supplier presented the letters of credit and was paicl, but the 1.1 def'enclant did not
have monies on its account to cover thc payments. -l ri,o sub issucs arose in respect
of the obligations of the 1't del'endant to thc plaintifl. I'hc first one lrose bccause the
lst defendant alleges in its pleading that it is not inclebted to thc plaint as it settlcd
all the payments by the plaintiff to thc supplier. Secondly, the I'r dei'endant was
aggrieved by the plaintiff over debiting its accounts. As a resulr, rhercof, the 1,,
defendant was charged interest which it leels should nor be due. 'lhe plaintiffalleges
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that it is not a charitable institution. It is in the busincss of banking ro make rnoney.
There is no way it can make money wilhout collecting interest when it gives credit
to its customers. It is important to see whcther the plaintilf is entitlecl to interest for
any credit given to the 1't defendant belbre we can address the other issues because
it affects them.

The application for credit facilities, exhibit P 1, provide for the I 'r delendant paying
interest. Clause 6 on pricing states that:

" lnterest will accrue on daily outl;tanding balances and will be appliecl on the
last working day of each mont h in arrears; hott,ever, thc bank re.serves the
right to apply interest at periods shorter than one month. The bank.further
reserves the right to charge interest applic,able at its .sole cliscretiort,
depending on the changes in the market conditions and the risk rating o/.the
facility.

Clause 7 on penalty interest provides that,

"Penalty interest (in addition to the interest charge mentioned above) will be
charged on all past due principle and interest ctnd all other churges not paid
when due at the rate of 13% above the banks IJSD Prime Lending Rate
(currently I 2o%), that is totalling to 2 5o)% per annu m. Penalty interesl is subiect
to change in line with market.fbrces at the sole discretion o/ the bank and
without prior notice to the Borrower.

In the letter of extension of credit facilities dated 28'r'November 2016, exhibit P10,
interest is provided for in clause 5 dealing with pricing and clause 6 dealing with
penalty interest, which I shall not repeat because the said clauscs arc sintilar to the
above ones. The application lbr credir lacilities dared 26,h May 2017, Exhibit Pl l,
provides for interest on similar terms to thc above mentioned. The l" defendant does
not deny that its accounts did not have the amounts stated in thc letters of credit.
Where the said amounts were not on account, the plaintiff providcd credit to the l'1
defendant. Ifthe plaintiffhad not honoured the obligations in the lctters ol'credit, its
reputation would have been at stake, and it would have exposed itself to litigation.
The relationship between the I't defendant and supplicr would have been affected.

In Uganda Finance Trust Limited v Eseri Services Limited and others, Civil
Suit 245 of 201 l, the plaintiff sued the delendants for recovery ol Ugx 72,157 ,200
being money mistakenly credited on the I't defendant's currcnt account and
unlawfully withdrawn by the defendants. Justice Flavia Senoga cited Black,s Law
Dictionary 9th E,dition p. 887 where it rvas stated that " lnterest is ctlltmed b), law in
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the absence ofa promise to pay it, as compensation for delay in paying a fixed sum
or delay in assessing and paying damages. " The Court found thar thc plaintiff was
entitled to interest at areasonable commercial rateof 2lo,/o from20.04.l I to21.03.14
when the money was fully recovered. Likcwise, in this case, thc plaintiff is entitlcd
to interest as compensation for the dclay by the 1" delendant in rnaking available
the monies the former remitted to the latter's suppliers which was not on its account.
In this case the interest rates were agreed on by the plaintiff and the I't defendant.
The plaintiff is in the business of lending money or olfering crcdit at interest. It is
not a charitable institution but a comrnercial bank.

Having found that the plaintiff was entitled to interest, the Court will discr.rss
whether the l'1 defendant is indebted to the plaintiff. PW1 and PW2, in their wirness
statements, went to great lengths to explain the alleged debt due and owing from the
I't defendant amounting to 3,403,046 USD and referred to several documents in the
plaintiff s trial bundle to support the plaintifls case.

The l" defendant, through DWI and despite his averrnents in his rvitness stalement,
did not dispute the fact that the l" dclendant owed monies to the plaintifl and
testified, inter alia, that the l't defendant was willing to pay the sums due to the
plaintiff in the sum of USD 2,422,362.7 only if a sum of USD 1,800,000 that was
deposited on the 1't defendant's account and later withdrawn is dcductecl from the
said monies.

For the avoidance ofdoubt, the record oliproceedings at page 49, DW I during cross-
examination stated thus:

"Mr. Bvenkva: What amount do you krutr that you tnre?

DWI: Okay so one of the biggest discreponcies in this case is that tmount of LrSD
1.8 million which we have never applied but is removed from our account, SoJbr
me 2.4 million minus 1.8 is approximale omount which h,e can agree to pay to Eco
Bank, But ifI om not sure about thot entry I cannol occept.

Mn Bvenkva: So you are saying that you know that .ycnt are irulebted to Eco Bank,
you just think you don't know how much because somehow by magic 1.8 million was
paid into your account. My question to 1,6y it, did you ever pay it I'ourselvc.s into the
account that 1.8 million you are talking about?

Dlll: We did not.
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DWI: Into our bank account not always... (inautlible). We don't kn<tw iJ' our
customers paid that amount. IJ somebocll, c'laims tomryntw or i/ nctl how are we sure
that no body escaped the debt.

Mr. Bvenkva: Fortunately, Mr. Kumar you are in court today. Did you hear the
bank fficer explain where that money c,ame from?

DWI: Eco Bank South Sudan'.)

Mn Bvenkvo: lixactly

Dl(l: On whose instructions? How can you be sure that one of our customers did
not go to Eco Bank South Sudan and told to send that money in to an account in
Uganda?

Mr. Bvenkva: Are you aware of any person who was your custonrcr who owed you
money, who paid money on your behalJ into the account?

Dll/l: I have 1000 plus customers, so I cannot answer that. I don't lcnow thal. There
are Sudanese customers, yes.

Mr. Bvenkva: My question is simple. Are vou aware oJ ony particulat'customer who
made that payment on your behalf into yxff account instead o/'Eco Bank Sctuthern

Sudan?

DWI: No but I don't rule out the possibility that one day somebctdy will come and
claim.
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Mn Bvenkva: So Mr. Kumar at the end of the day after the restnrcturing these are
payments you agreed to in exhibit P20 which you signed up for did you make lhose
payments?

Dl{l: I don't remember but I don't think we made an}. payment because we were
not yet sure of the amount and that's why we want to resolve this umicably also. ll/e
have requested several mediation requests. They are not interestecl to talk because...

Mn Bvenkva: This Fone Plus think could it be that one of the redsons why you clon't
think you need to pay is because it has gone out of business and .you think that lhere
is nothing to be pursued?
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Dlll: lf there was no intent to pay Fone Plus would hat,e declared bankruptcy. Fone
Plus did not have any assets. The direcrors and the owners even shareholders have
committed to clear off the debts provided we have amicably provided the right
figures. Ile don't want to be robed (sorry to use that word).

Mr. Byenkva: But Mr. Kumar don't you think dyou clon't likc being robbed that
maybe it is also good to pay from wfutm you have taken money'?

Dfu Let us agree to the amounts and we will pay. I can testifu this statement here
and if we agree ...

Mr. B n o: So are you ready to pa.t, an.v amount lhut the cotrrl .finds due hat,ing
assessed the evidence? Fortunatell,, novl rre have an impartial arbiter, are you
ready to pay?

DlVl: 2,422,363 minus 1.8 is the amount I will pay. You see we are in the court.
Each of us are proving our point. So you have explained your point and I am
explaining my point that yes we are ready to pay. There is no lack ofintent. The only
thing is that we don't want to pay what is not due.

Mr, Bvenkva: But the 1.8 is not your money; you said you didn't pay it; you don't
loow any customer who paid it so it is not your money. llhy do you teant to deduct
it?

Dlll: That is the dispute which is not ocltlressed... "

From the above testimony by DW I , the I 't defendant does not deny that it is indebted
to the plaintiff. However, the plaintiff wishes to take advantage of a payment of USD
1,800,000 which was removed from its account. Though the 1.1 def'endant admits
liability it is oblivious to the extent of the liability.

Acloselookatthebankstatementoi'the l'1 defendanr (page29 oIthedcfendant,s
trial bundle) reveals that USD 1,800,000 in issue was transl'erred to the 1',
defendant's account on I't November 2017 by Ecobank South Sudan putting the 1.r

defendant in a credit position of USD 52,429 and,later a sum of USD 1,8 1 5,079 was
transferred in favour of South Sudan on 291h December 2Ol7 leaving the I'r
defendant in a negative position of USD 15,079.

PW2 testified in Court that the USD 1,t100,000 in issue was indeecl deposited on the
l't defendant's account but it did not belong to the l'' dei'endant which fact was also
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confirmed by DWI in cross-examination. llow the said monies came to be depositcd
on the I't defendant's account was not very clear, however, what is clear is that not
only did the said monies not belong to the l't defendant but also werc not depositcd
or withdrawn by it and the defendants did not operate an account with Ilcobank in
South Sudan as testified by DWl. The l't defendant did not tender in evidence any
deposit/ payment slip or transfer instrument (such as Electronic Fund 'fransfer -llF'l')
showing that the money was deposited by its customer.

Further, DWI confirmed that the l'' defendant never complained about the said
transfer and re-transfer of the said monies to the plaintiff to date which could only
mean that the l" defendant was not prejudiced nor injured in any, w3y by the said
transaction.

ThisCourtfindstheexplanationsofthe 1,1 defendantinrespectof tJSD 1,800,000
above mentioned an afterthought and an attempt to avoid liability to repay sums ol'
monies due and owing from it to the plaintiff because not only did the clefendiurts
fail to prove any ownership of the said sums, but also the I't deI'entlant benelltted
from the said deposit which did not belong to him ancl only sought to dispute the
same during the hearing.

Further, the 1't defendant has not hitherto filed any legal proceedings to recover the
said monies nor reported loss of the same to any authorities. In ugantla Finance
Trust Limited v Eseri Services Limited and othcrs (supra) where money u,as
mistakenly credited on a defendant's account and unlawlully withdrawn by it, the
court ordered that it pay interest. Taking the said decision into consideration, thc I'r
defendant is not entitled to the USD 1,800,000 as claimed. The court notes thar
plaintiffremittedbackusD 1,8 15,079 Iromthe Is'dcfendant'saccountlcavingitin
a negative of USD 15,079 which it will address larer.
probably was interest accrued frorn use o1'the funds.

'Ihe said {.-rSI) 15.079 rrost

Having found that the plaintit'lwas justificd to remove rhe USD 1.800,000 thal was
credited on the I'r defendant's account in cror, the court will proceed to address the
issue ofthe indebtedness ofthe latter to the former. The I't defendant, in its defence,
does not deny that it requested the plaintiff to open a letter of credit of USI)
2,800,000 in favour of its suppliers for a period of 1 2 months and ro grant it a short-
term loan ofUSD 1 , 100,000, each letter ofcredit issucd having a tenor not exceeding
150 days and each short-term loan drawn down having a tenor o1'120 d"rys. Neithcr
does it deny two other letters of credit in the sums of'USD 2,000,910 and USI)
690,777 were issued by the plaintiff in lavour of its suppliers and that the credit
facilities were restructured. on l3'h May 2016, the 1'1 defendant rcqucsted for a 30-
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day temporary facility. On 4th Novembcr 2016 the dclbndant requested the plaintifl'
to restructure and extend the letters of credit by g0 days. On l 41h |ebruary 20L7 the
I't defendant requested for a renewal of for an additional 1 2 months with a
restructure of USD 1,500,000. The l" defendant asked for tlSD 1,100,000 as a

short-term loan payable in 150 days. On l't August 20ltl, the plaintil l' req uested for
restructure of the outstanding obligations. 'fhe loan statements of the l.tdcfendant's
loan account 7255000869 statement ol l4tr' October 202 I exhibit I)30, shows that its
liability was USD 2,647,763. Loan account 0121016103353201 srarement of 141h

October 202l also in exhibit P3 0, has a liability of USD 1 ,951,7 50. l'he total cornes
toUSD4,599,5 13. Theabovesuitwas filedon l6thMarch 2Q21.1'he loanstatements
included liability after the suit was filed. The plaintill'prayed for USD 3,403,406
comprising of USD 2,885, I l2 and inrerest of USD 5\7 ,934 as at rhc tirre of filing
the suit. The defendant has not challenged the computation in the loan statements or
in the plaint. There is no reconciliation from an audited firm disputing the
computation in the loan statements. The 1'1 defendant' witness stated that it was not
aware of its indebtedness which it would have obtaincd from the plaintill. This is
different from what is pleaded and argucd by the 1'' dcl-endant.

The gist ofthe defendants' defence is that it did nor authorise rhc plaintilfto debir
its accounts in any manner, that all the facilities availed by the plaintift to the 1''
defendant were duly discharged by payment and that that the plaintiffhaving debited
its account with funds to meet its undertaking uncier the letters o1'credit to the
beneficiary without authorisation, the rcstructure arrangement was imposed otr the
l't defendant under a mistake.

With regard to alleged unauthorised debiting of the l'' defendant's account, I have
had the opportunity to look at the letter dated 2nd November 2015 (application for
credit facilities - PE 1) and the Lien and SerOff agreement dated 5,h Nove mbcr 20 I 5
(PE3) with particular focus on Part Il under'witnesseth'section, clause 12 (1)
and clause 2 of the said documents respectively.

Part B under the' witnesseth' section states that the l,t defendant, who it refers to
as the entity, "is involved in construclion contracts and has appticd to thc bank for
Guarantee limit and overdraft limit ('the facilities') in the total sum of USI)
2,800,000". The 1't defendant cannot dcnl,that it applied lor an overdlaft when it is
in the agreement dated 5th Novernber 2015 which it signed. Black's Law Dictionary
1Oth Edition p.1278 defines an overdraft as:

"1. A withdrawal of money from a bank in excess of the balance on deposit.
2. The amount of money so withdrawn: ... the amount of money a bank
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customer owes to the bank after spending more money than the customer has
in the account on which payment is drawn... 3. A line of credit exlended by a
bank to a customer (esp. an established or in.ttitutional customer) who ma.y,

overdraw an account. "

The I't defendant could not have applied lor an overdralt timit and not have expectcd
the plaintiff not to debit its account. In Greenland Bank Lirnited v Richard
Ssekiziyivu t/a Global General Auctioneers, Civil Suit 050t of 2001 the Court
stated that "The law as I understand it is that drawing a cheque or accepting a bill
payable at the banker's where there ure no;funds sfficient to meet its amounts to a
requestfor an overdraft. " It is stilt debatable whether a bank customer who does not
have funds to meet monies paid on a letter of credit issued on his behalf accepts the
bill is payable by the bank.

Clause l2 (l) of the application for credit facilities dated 2,d Novcmber 201 5 states
that the Bank shall have a right of lien and set-offon any of the Borrower's accorutls
held with the Bank for as long as this lacility remains outstanding in the Bank's
books; while clause 2 of the Lien and Set-Off agrecment provides that the Entity
shall and hereby irrevocably and unconditionally mandate the Bank without right ol'
notice to the Entity to set off any amounts payable out of the Facilities from the
above account.

In Black's Law Dictionary (supra) at p. 1063 a'lien' is defined as "A legal right
or interest that a creditor has in arutther's properq'. lasting, ustt:;. until a debt or
duty that it secures is satisfied. " At p. 1063 'banker's lien' is dclinecl as "The right
of a bank to satisfy a customer's matured debt by ,>-eizing the custonter's money or
property in the bank's possession. " At p. 1258 it defines offset as '&tmething (such
as an amount or claim) that balances or compensates for something else,. setoff. "

In Co-operative Bank in Liquidation v Christopher Kisembo and Another
HCCS 392 of 2002 Justice Kiryabwire stated that "lt is trite laut thut v'here a
customer deposits securities with a banker, a banker's lien is created on the
customer's securities deposited with that bank, unle.ss there is an expres,t contract
or circumstances that show an implied contract or circumstanc'es inconsistent wilh
such a lien - see the case of Re London and Globe Finance Corporation (1902) 2
ch 416."

Mr. Alex Okello testified that on l7'r' November 20 ltl, USD 200,067 hctd as cash
collateral for the issue of the letter of credit of USD 2,000,91 0 was liquidated and
credited onto the 1't defendant's account reducing the overdrawn position to USI)
1,8 14,708.
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To this court, the clauses above allowed the plaintiff to setoff, debit or overdraw the
l't defendant's account for as long as the sums in respect of thc' lctters of creclit
remained due and owing from the I't dcl'endant.

Counsel for the defendants' definition ol lien/ set-olf in favour his clients does not
apply to the circumstances of this case because the set-off/ lien herein as provided
in the fore-mentioned documentation relates to the issuance of letters of credit and
overdraft facilities by the plaintiff to the ls' defendant and the repaymcnt olthe same
especially if the 1" defendant failed to fund its accounts to meet its known
obligations.

In any case, in all the correspondence between the parties seen by this court,
nowhere does the I't defendant complain about unauthorised debiting ol'its account
but they rather clearly acknowledge its indebtedness to the plaintifl'. The 1'r
defendant was availed bank statements. At no time did the I'r defendant object to ir.s
accounts being over debited or challenge the accuracy of thc sratenrlnts. In
Greenland Bank Limited v Richard Ssekiziyivu t/a (ilobal Gencral Auctionecrs
(supra) Justice Yorokamu Bamwine quoted the leamed author ol'fjssays in African
Banking, Grace P.T. Mukubwa, commenting on a related issue and stat;d (at p.126):

"A bank is only entitled to fair and reosonable interest on an
overdraft where the parties have not expressly or intpliedly
agreed to the rate of interest pctyable. Howet,cr, where cr perso,n
receiyes periodic statements on which it is shown that
compound interest was charged on the amount of his ot,erdraJi
and he does not dispute the accuracy of those statements he is
deemed to have accepted that interest shotrlcl be chargecl ar the
rate. "

Relying on the statements, the l't del'endant requestcd lbr its creclit liabilities to be
restructured in the letters of 4tr' Novemb er 2016, I 4th February 2017 , and I 

,r August
2018. By requesting for restructure of the outstanding obligations, which were in the
bank statements, the l't defendant was admitting that they were oorrect and
acceptable to it. The said statements included the amounts that had allegedly becn
over debited or overdrawn. In Grecnland Bank (in liquidation) v Dr. Apuuli
Kihumuro and another HCCS 0790 of 2003 Justicc yokoramu Bamwine stated
lhat " under that law, where any right oJ action ha.t accrued ro recover a debt or
other liquidated pecuniary claim and the person liuble or accorrntable thereaJier
acknowledges the claim or makes any payment in respect thereof, the right shall be
deemed to have accrued on and not be/bre the date t-tf acknowleclgemeni or the lasl
payment. " The letters requesting thc liabilitics to be rcstructured wcre
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acknowledgement of the liabilities. By not challenging the accuracy ol the bank
statements, the I't defendant accepted that bill arising lrom the letter.s ofcredit issued
at its request were payable by the bank. one cannot request for restructuring of a
credit liability it is disputing.

still on the l't defendant's contention that its account was ovcr debited by the
plaintiff, the court notes that the latter tendered in loan bank statemcnts which
showed the fonner applied for and receivcd short tcrrn loans. The liability included
that of the loans. The loan statements show the applicant's indebtedness is beyond
what was claimed in the plaint. Probably because the statements wcrc adduced after
the suit was filed. A bank can only overdraw a current account whcn there are no
monies on it. In this case, the 1't defendant has not adduced evidcnce to show how
the plaintiff s overdrawing monies on its current account affectccl its indcbtedness.
It did not file a counterclaim nor show the extent o1'thc overdran,ing ol its current
account. The l'1 defendant's allegation that its account rvere overdlawn are therefore
moot.

with regard to the contention by the l'' defendant that the facitities availed by the
plaintiff to the I'r defendant were duly discharged by payment, not only did the 1',
defendant fail to adduce any evidence ro show it had paid up nronics paid by the
plaintiff in respect of the agreements subject of this casc; but also i1 l-ailcd to discredit
the testimony of the plaintifls witnesscs who it only sought to explain how letters
of credit operate etc. without controverting what they had to say in respect of the
outstanding sums due to the plaintiff from the 1.1 deI'endant.

In any case, as seen above, the l't defendant stated that they owcd loan monies to
the plaintiff on condition usD 1,800,0000 is deducted from rhe said sums which
sum they were not able to show belonged to them and that it had bcen miide towards
clearance oftheir loan obligations. Further, in paragraph g of the def'endants' written
statement of defence, the 1't defendant averred that it is premature of the plaintiff to
demand the allegedly restructured amount (which the l.t defendant claimed was
imposed on it as a mistake) as the said amount falls due for paymenr. in July 2023
making this suit premature; thereby accepting liability lor unpaid sums due to the
plaintiff.

with regard to the contention by the l't del'endant that the restructure oflthc loan was
imposed on it by the plaintiff under a mistake, I have had the opportunity to look at
a letter dated 9th August 201 8 wherein DW I requestcd the managing director of the
plaintiff for a revised payment schedule rhat would consider paymcnt olLlSD 50,000
on or before 30th August 2018 and pa)/mcnt of the balance arnoLrnt lrorn January
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2019 onwards on a monthly basis, inter alia. Further, I have seen the letter dated 16'h

August 2018 to the I't defendant from the plaintiff whcrein terms olthe restructure
of outstanding facilities of the I't delendant was communicatcd to it and was
accepted for and on behalf of the l't delbndant by DW I himself and a one Bhaskcr
Kotecha, both being directors of the l't defendant. A repayment programme in
respect of the said restructure was duly signed by the same directors as seen on page
80 of the plaintifls trial bundle.

DW I , in cross examination, testified to the effect that by the letter 9'h August 20 I 8
the l" defendant was agreeing to clear payments that were due and that even as at
that date of the hearing they are willing to mediate and settle but no one was listening
to them. DWI confirmed the contents of the letter dated l6tr'August 2018 and
accepting the said offer in cross examination.

Nowhere did the I't defendant adduce evidence to provc that the said restructure was
imposed on them under a mistake. This could only mean that the l't defendant knew
about its obligations and its failure to perform the same as agreed by the pzrties. I

agree with the submissions of counsel for the plaintiff that the ftrct that the l,r
defendant applied to have the loans restructured is sulllcient prool that it rvas aware
that the credit facilities had never been repaid and rernained due and outsranding.

I find all the lsr defendant's allegations above false and misleading and an attempt
to avoid liability to pay monies due and owing to the plaintiff. Further, I do not find
any merit in the I't defendant's claims and, there being no evidence adduced by the
l " defendant to rebut or challcnge the plaintiff s evidence in respcct of the sums o1'

monies/ debt due and owing tiom it to the plaintil'l I lind thar the plaintifl'has
satisfactorily demonstrated that the I'r defendant is indebted to the plaintiffto the
tune of USD 3,403,046.

This Issue is resolved in the affirmative.

Issue 2: Whether the 2nd and 3"d defendants are liable to pay USD 3,403,046 to
the plaintiff

From the evidence on record (P5, P6, Pl2 and Pl4), the corporatc and personal
guarantees signed off by the 2nd and 3'd defendants are demand guarantees which
means that upon demand being made on them to seltle the monies owed by the 1't
defendant they were duty bound to settle the monies dernanded.

This position was buttressed by Paget's Law of llanking,'fuclfth Edition b1,

Mark Hapgood QC at page 730 where it is stated thar:

---



" C haracteris tics of demarul suurontees.
The essential dilference hatwcan a gu(u.ultee in tlrc stric.t sense (i.e. a
contract of suretyship) ancl u demand guorantee is that the liability o/
o surety is secondary, whereas the liobility of the issuer of o demand
guarantee is primary. A surety's liability is co-extensive wilh that of
the principal debtor and, i/'defuult by the principal iebtor is dispuled
by the suregt, it musl be provetl by the creditor, ncither proposition
applies to a demand guortnlee. The principlc L,hich underlies
demand guarantees is thtl eoch conlrocl is uulonotnous. In
particular, lhe obligations of the guorantor orc not alfected by
disputes under the underlying contrscl between thc heneJiciary and
the principal. If the benelicitry mokes an honest lcmtnd, it mafiers
not whether as belween himself and the principal hc is entilled to
pdyment. The guarantor musl honour lhe demond, lhe principal must
reimburse lhe gutrantor (or c,ounter-guartntor), unl on-1' disputes
between lhe principtrl ond the heneficio4', includina any cluim by the
principal thot the drawing llt'ns a breach of the contruct between them,
mtrst be resolved in separate proceedings to which tha bank will not be
party. As Potter LJ Explained in Comdel Commoditia.s l,td. I/s Siporex
Trade SA"

Further, section 7 1 of the Contracts Act, 20 I 0 provides:

" Liability of g ua ra nto r

(l)The liability of a guarantor shall be to the extenl ro which a principal debtor is
liable, unless otherwise provided by a contract.

(2)For the purpose of this section the liability of a guarantor takos ellect upon
default by the principal debtor."

The 2nd and 3'd defendant did not attend court to challcnge the guarantees they made.
It means that the evidence of the plaintilf in respect of the guarantecs remain
uncontroverted. In light of the above provisions of law and in the absence of any
evidence to the contrary adduced by the 2"d and 3'd defendants themselves, I find
that the 2nd and 3'd defendants who signed the corporate guarantee and indemnity
and the personal guarantee and indemnity in issue as guarantors becamc liable to
pay USD 3,403,046 to the plaintiff the moment the l'r defendant failed to pay the
monies due and owing to the ptaintiff. 'l'his Issue is also resolved in rhe at'firmative
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Issue 3: What remedies are available to the partics?

The plaintiffprayed forjudgement against the defendantsjointly and severally for
payment of the outstanding debt, interest on the same at the rate of 90% per annum
from the date of filing the suit, general damages for breach of contr.act, interest a1

the rate of l2o/o per annum from the datc oljudgment and costs o1'thc suil.

Having held as I did in Issue I and 2 abovc, I find thaL rhe defendants are.iointly and
severally liable to pay the outstanding debt of USD 3,403,046 as claimed in the
plaint and an order for payment of the said sum is granted in favor o1'the plaintiff.

The plaintiff prayed for interest on thc outstanding amount at the rate of 9% per
annum from the date of filing the suit and general damages for br.cach ol contract.

Paragraph 17 of the plaint refers ro an outstanding debt ol'IJSD 3,403,046
comprising of USD 2,885,112 (principlc and interest written off on 3Oth June 2020)
and interest of USD 517,934 previously waived on 25th Septembcr 2018 on the
understanding that the 1't defendant woulcl promptly repay its obligations rherea{tcr.
The defendants did not adduce any concrcte evidence ro rebut thc plaintitls claim
above and in fact, as seen above, conceded to a figure ol USD 2,422,362.7 payable
to the plaintiff less monies depositcd on the l,t def-endant's iiccount and later
removed by Ecobank South Sudan.

I will award interest of 9Yo per annum as agreed by the parties frorn the date of filing
the suit as prayed by the plaintiff.

Further, in the various facilities letters cndorsed by the parties herein including the
letter of 2nd November 2015 as well as the letter dated 16th August 2018 whcrein
outstanding facilities were restructured and all terms and conditions therein
remained unchanged, the parties agreed on penalty interest to be charged on all
past due principle and interest and all other charges not paid whcn due totaling to
25Yo per annum. Further still, the parties agreed on dcfault charges as the bank may
stipulate from time to time (in addition to the penalty interest) to be charged on all
overdue instalments of principle and intercst on loan and all othcr charges not paid
when due.

This Court is ofthe considered opinion that the plaintilland defendants voluntarily
agreed on interest charges accruable on unpaid principle and interest sums as secn
above and the same should be applied accordingly. 1'he paymenr by the defcndants
of penalty interest and default charges as agreed is meant 10 cater for the
inconvenience suffered by the plaintifr by the conduct of the defcndants and is
sufficient compensation for the plaintiff in this regard. Consequently, the prayer lbr
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general damages is declined and instead penalty interest and default charges shall
be charged accordingly on all overdue installments of principle and interest as
agreed by the parties.

Having declined to award the prayer fbr general damages for reasons afore stated,
the grant of interest on the same from rhe date of judgment till payment in full as
prayed does not arise.

It is trite law that costs follow the event and having no reason to deprive the plaintil.l'
of costs of the suit, the same are awarded to it accordingly.

w0" I )

HON. LADY JUSTICE ANNA B. MU(;ENYI

DATED: 12/512023
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