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I. LUSWATA RICHARD
2. NOAHNAMBARE

: : : : : : : : : : :: : : : : : : : : : : : : : : : : : : : : : : : : ::: : : : : : : APPELLANTS

VERSUS

ASIIMWE CHARLES: : : : ! : : :: : :: : : :! : ! : ::: : : : : : : : : : : : : : : : : : : : RESPONDENT
BEFORE: HoN. LADYJUSTICE ANNA B. MUGENYI

RULING

Introduction

This is an appear from the judgement and orders of Her worship Juriet Nakitende,chief Magistrate (Trial Magistrate) made on the 266day of May 2021 inthe chiefMagistrates' court of Entebbe, Miscellaneous Application No. 2r of 2021, arisingfrom Misce'aneous Application No. 43 0f 201g,and arso arising from EntebbeCivil Suit No. l9 of 2019.
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THE REPUBLIC OF UGANDA

IN THE HIGII COURT OF UGANDA AT KAMPALA

ICOMMERCTAL DrusroN]

CIVL APPEAL NO. 32 OF 2O2I
(An appeal from Misc. App No. 2l ot202l)
(Arising from Misc. App No. 43 ot 2019)

(Arso arising from Entebbe civir Suit No. 1g of 20lg against the whoredecision of the Chief Magistrate's court Horden at Entebbe dated 26rh May
2021)
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Background

Grounds of the Appeal

The Appeal raises five grounds to wit:

1

The briefbackground to this appear is that the Respondent filed Civil suit No. lgof 2019 for recovery of UGX 36,000,000/ being money given to the Appe,ants forpurchase of30 heads ofcattle plus interest and costs.

The Appelrants fired Misce,aneous Apprication No. 43 of 2019 seeking for leaveto appear and defend, which was fixed for hearing on the on the 116 July 20rg.The Apprication'was dismissed under order 9 Rure 22of the civil procedure RulesSI 7l - I for non_ appearance of the Defendant/Appellants.

subsequentry, the Appellants filed Miscellaneous Application No. 144 0f 201gseeking reinstatement of Misceraneous Apprication No. 43 0f 20rg and to setaside the dismissal order. The said apprication was struck out for failure to attach acopy of express authority given to the r.t Appe,ant by the 2"d Appellant to swearthe affidavit on his behalf.

The Appellant engaged new lawyers who fired Miscelraneous Application No. 2lof 2021 seeking for setting aside of the dismissar order and the judgment enteredagainst the Appellants dated on l lth July 201gand that Miscelraneous ApplicationNo' 43 0f 20lg be reinstated. The Application was dismissed, and the Appellantsbeing satisfied with the whore decision fired this Appear on the grounds berow.

The learned chief Magistrate erred in law and in fact in ovemrring thepreliminary objection that the Respondent,s affidavit in reply inMiscellaneous Apprication No. 21 0f 202r arising out of Misce,aneous
Application No. 43 of 2019, and also Civil Suit No. 19 of 2019 was
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improperly before the triar court, thereby arriving at a wrong concrusion
thereby prejudicing the Appellant.

2' That the leamed chief Magistrate ened in law and in fact in failing to makea finding that Misce,aneous Application No. 21 0f 2021 arising out ofMiscellaneous Application No. 43 0f 20lg and also arising civil suit No. lgof 2019 was unchallenged.

3' That the leamed chief Magistrate erred in law and in fact when she held that
the Appellants failed to prove that they should be heard interparty and on
merit whereas not, thereby arriving at wrong conclusion to the prejudice of
the Appellants.

4' That the leamed Chief Magistrate erred in law and in fact when she
dismissed Miscellaneous Application No. 2l of 2021 arising from
Misce,aneous Apprication No. 43 0f 20rg and civil Suit No. rg of 20rg
without properly evaluating the evidence and preadings before court thereby
arriving at a wrong conclusion to the prejudice of the Appellants.

5' That the leamed chief Magistrate erred in law and in fact when she
dismissed Misce,aneous Application No. 21 0f 2o2r arising llom
Misce'aneous Application No. 43 0f 20lg and civil Suit No. rg of 20rg onaccount of not firing the same immediatery without evaruating the
circumstances that caused the delays.

REPRESENTATION

The Appellant was represented by rzTS Zahura& company Advocates whereas the
Respondent was represented by rzTS praxrex Advocates. Both parties filed written
submissions which have been considered in this Ruling.

ss



o
Right ofappeal

As rightry submitted by counser for the Appelrant, appeals under order g rule 23from orders made under order g Rure 22,lie as of right as stipurated under order44 Rule l (r) (b), and he added that Miscelraneous Application No. 2r of 2021 wasdismissed under that same order, therefore that the Appelrant has a right of appear.
Duty of first Appellate court

Before I delve into the merits of the Appear, it is important to note that the dury ofthe First Appe,ate Court is to evaluate evidence and arrive at its own decision.courts have discussed this principre severa,y, in Kifumunre Henry v (lganda
criminor Appear No. t0 0f IggT which was quoted in Fredrick zaabwe v ,rienrBank SCCA No. 4 of 2006 where Court held that:

"The /irst appe'ate court has a duty to review the evidence of the case and toreconsider the materials before the trial judge. The appellate court must then makeits own mind not disregarding the judgement appealedfrom but carefu,y weighingand considering it.,'

Ground I

counsel for the Appeilant submitted that the leamed chief Magistrate erred whenshe ovem:red the preriminary objection that the Respondent,s affidavit in reply inMiscellaneous Apprication No. 2l of 2021 was improperry before court, onaccount that the Appricant equalry did not fire their notice of motion and servewithin 15 days as required by order 12 Rure 2 of &e civil procedure Rules whichrequires that all replies must be made within 15 days. He submitted that the saidaffidavit was fired out of time in contravention of order l2 Rure 3 (2) of the civilProcedure Rules' He contends that the apprication was seryed on the Respondent
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a
on ge March 202r and the affidavit in reply fired on 3 r $ March 2021 which is 22days later' outside the l5 days without leave of court to fire outside time.
In reply, Counsel for the Respondent submitted that the Apperant misconceivedorder l2 which dears with scheduling conference and altemative disputeresolution, and that rure 3 dears with interlocutory applications after compretion ofthe dispute resolution. That the right Iaw for the filing and service of these kind ofapplications is order 5 0f the civir procedure Rures given that it did not arise aftera scheduling conference or an artemative dispute resorution. In the arternative,counsel submitted that even if court were to go by the provisions of order 12 Rure3' which a'ows 2l days within which the applicant should file and serve theirapprication after the scheduring conference, it wourd sti, imply that the applicationwas served out of time. He added that an affidavit in repry forms part of evidence,and that the strict rule ofpleadings does not apply to affidavits.

I have looked at the affidavits and submissions of both parties and hord as forows.Ord,er 12 Rule 3 sub rule 2 of the Civil procedr

rerving on is in regard to interrocutory "ppri.",i";:"#:JJ::j:#j;fiti:altemative dispute resorution or after compretion of the scheduling conference, asseen in sub-rule I below..

"All remaining interrocutory apprications sha, be fired within h.eenty_one daysfrom the date of compretion of the alternative dispute resorution and where therehas been no arternative dispute resorution, within fifieen days afier the completionof the scheduling conference; that date shall be refe:rred to;, ;":,r;;;:;
Justice Madrama herd a simirar view in stop and see (u) Ltd vs. Tropicar AfricaBonk Ltd HCMA No.JJJ of 20ITwhere he held:
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"It is however myJtnding that order 12 rure 3 sub rure 2 is meant to give thetimelines for a' interrocutory apprications that are "**rr"o;;;;-ir"'J.*o*rr,of the scheduling conference or arternative dispute resorution. There are otherkinds of interlocutory applications which are catered for in the preceding rures torule 3 0f order t2 that I have outrined above. I do not need to outrine exhaustivelythe binds of interrocutory apprications envisaged in rure r and 2 of order 12. I maysay that they dear with inter aria applications that do with inte*ogatories,

discovery and arternative dispute resorution. The rest of interrocutory appricationsare covered by order r2 rure 3. The logical concrusion is that this application farsoutside the provisions of order I 2 itself ,,

Similarly' Miscellaneous Application No. 2l of 2o2r which is subject to thisappeal does not fa, under either of the two circumstances mentioned above inorder 12 rure 3 sub rure l , as the suit had not yet undergone scheduling and neitherhad it been referred for altemative dispute resolution.

whereas Justice Madra ma in stop and see (u) Ltd vs, Tropicar Africa Bank Ltd(supra) held that the general timelines appricable to pleadings under order 5 isapplicable to such applications as this, Justice Stephen Mubiru in Lam_Logoro vMuni (Jniversirlt Misceraneous civir cause No. z of 2016 eraborated why anaffidavit in repry cannot be restricted to the timelines for firing of a defence underOrder 5 and held thus:

" unlike a written statement of defence which serves onry one purpose of discrosingthe case a defendant proposes to put forward or serving as a means of discrosing
the facts which support particular issues raised by each party, an afidavit can beused in a number of important ways, most ofien as containing evidence to supportor oppose an application. The ffidavit becomes evidence in the
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case " ' consequentry, time constraints applied to defences may be misplaces when
applied to afiidavits,'

The leamed Judge goes on to say that the reason why the Rules committee did not
specift the time limits for the firing of affidavits in reply because it is indicative of
the flexibility with which it intended Courts to deal with them. He concluded by
saying that:

"An affidavit in reply, being evidence rather than a pleading in stricto sensu,
should be Jited and served on the adverse party within a reasonable time before the
date fixed for hearing, time sfficient to arow that adverse party a fair opportunity
to respond. "

Firstly, I find it appropriate to affirm that the Notice of Motion in Miscelraneous
Application 2r of 202r was served within 2l days, as it was issued on o3/03/2r
when it was signed and the acknowredgment of service was on 09/03/202r; which
is clearly within the 2r days of service, contrary to what the Trial Magistrate found
because she erroneousry counted the days within which the application should have
been served from 15/02/2021 when the Notice of Motion was lodged in the registry
as opposed to 03/03/2021when it was signed or issued.

Subsequently, whereas it is true that the Respondents were served on 03/03/202r
and they filed their affidavit in reply on 3l/03/2021, basing on the above authority,
the affidavit in reply was properly before court and therefore there was no error on
the part of the Trial Magistrate in ovemrring the preliminary objection. It was the
right thing to do to consider the apprication on its merits. The only issue that would
arise would have been whether or not the affidavit in reply had been filed within a
reasonabre time to a,ow the Applicant/Appellant make his rejoinder before the
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hearing date. In the event that it had not, the only recourse would have been ingranting an adjournment and awarding costs to the Applicant.

Therefore, the first ground fails.

Ground 2

since the first ground fairs, it folrows therefore that Misceilaneous Apprication No.
21 0f 202r was not unchalrenged, and that is why the Trial chief Magistrate
considered it on its merits, and it was rightry so. Therefore, the second ground fairs
too.

Ground 3

counsel for the Appellant submitted that the leamed Trial Magistrate erred on page
8 0f her ruring when she said that the Appellants had faired to prove that they
wished to be heard interparty, without referring to any evidence on court record or
stating any reason for rejecting the evidence contained in the affidavit in support
and in rejoinder of the Application.

In reply, counsel for the Respondent relied on the case of Nakiridde v Hoter
Internationar Ltd ugsry ss to submit that the appricant needs to show desire to be
heard and that he acted diligently in pursuing the right to be heard. He added that
the Trial Magistrate had shown that the applicant,s preadings did not demonstrate
such desire as it had taken them one year without taking any steps in pursuing their
case.

I have considered submissions of both counsel and rooked at page 7 of the said
ruling where, before concluding that the Appricants had faired to prove that they
indeed wished to be heard interparty and on merit, the Triar Magistrate stated:
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"Had the appricants wanted to be heard on merit then they would have /iredMiscellaneous Apprication No. g0 0f 2020 to set aside the dismissar ofMiscellaneous Apprication No. 43 0f 20lg immediately. Alternativery had they

immediately sought the leave to appeal the dismissal.,,

Therefore, it is apparent that she based her decision on the Appeilant,s failure toimmediately file the said application, but she forgot that Misceraneous Apprication
144 of 2019 which was dismissed for having a defective affidavit in support was
filed for the same prayers to have the default judgment and for the reinstatement of
Miscellaneous Application 43 of 2,r9.Having a defective affidavit is a mistake of
counsel that shourd not be imputed on the litigant, and the Supreme court
expounded on this principle in the case of Banco Arabe Esponol Vs, Bank of
Uganda, SCCA No. g of l99g where it held that;

"A mistake, negrigence, oversight or etror on the part of counser shourd not be
visited on the ritigant. such mistake, or as the case may be, constitutes just cause
entitling the triar judge to use his discretion so that the matter is considered on its
merits. "

whereas, it is true that a litigant must show that he acted diligently to show interest
in their case, the circumstances of this case show that the litigants were severary
let down by their counsel as regards the applications filed, therefore, ifthe Trial
Magistrate's reason for holding that the Appelrants had failed to prove that they
indeed wished to be heard interparty and on merit based on the delays and mishaps
pointed out, then she erred in law and in fact because the nature of applications
filed were beyond the Appellants, and were based on the advice of the lawyers.
Therefore, to that extent, this ground succeeds, however, it does not answer the
question whether or not they had sufficient cause for non-appearance that led to the
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dismissal of Miscellaneous Apprication No. 43 0f 2org, which can onry beconclusively answered upon re-evaruating the evidence. Ground 4 wilr settle that.

Ground 4

Secondly, counser submitted that the triar court did not evaluate the evidence on
existence of a triable issue which is a good cause. He cited the earlier case of
Geoffrey Gatete & Another y w,riam Kyobe (supra) in support, and stated thatthe Appelrants had good cause but that the triar court did not evaluate the
evidence' He then pointed out that paragraph 3 0f the affidavit in support of this
application shows that civil suit No. lg of 20rg is severery challenged, which
shows no arrangement endorsed between the parties, and possibre forgeries of the

counsel for the Appelrant submitted that the leamed chief Magistrate erred by notproperly evaruating the evidence on record, because if she had done so, she wourd
have found that the Appellants had sufficient cause warranting setting aside the
default judgement and reinstating Misceraneous Application No. 43 0f 2019.

He submitted that a decree issued under order 36 Rure 3 (2) can be set aside underorder 36 Rule ll. He further cited the Supreme case of Geoffrey Gotete &Another v ll/iltiam Kyobe scCA No, 07 of 2015 where court outrined ineffective
service and just cause as the reasons for sefting aside. He added that the Appe,ants
had taken reasonabre steps in instructing their former lawyers IWS Human Rights
Awareness and promotion Forum to file Misceraneous Apprication No. 43 0f 20lg
on their behalf,, but that the rawyers did not inform them ofthe hearing date, and
neither did they appear therefore the Application was dismissed under order 9
Rule 22 which precrudes them from filing a fresh suit but a,ows applying for an
order to set aside. counser submitted that mistake of counsel cannot be visited on
the Appellants who are illiterate litigants.
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alleged agreements. He concluded that if the leamed trial Magistrate had evaluated

such evidence, she would have allowed the Appellants to be heard on merit by

allowing Miscellaneous Application No. 2l of 2021.

In reply, counsel for the Respondent submitted that the Trial Magistrate stated that

she had considered the evidence and found that it was not sufficient to warrant set

aside. He cited case law that shows sufficient cause is interpreted where no

negligence, inaction, or want of bona fides is imputed. He added that in this case

the Appellants ought to have shown sufficient cause why they did not attend court,

which they did not because they filed an application for leave to appear and

defence but did not follow up or appear in court after the Respondent fixed it for

hearing and even served them. He added that there was unexplainable delay in

filing Miscellaneous Application No.2l of 2021 to set aside the dismissal. That

since there must be an end to litigation, this appeal must be dismissed.

In rejoinder, counsel for the Respondent reiterated that the Trial Magistrate did not

weigh the evidence presented in the affidavits, and that ifshe had, she would have

reached a different decision, and that mistake of Counsel cannot be imputed on the

litigant.

I have looked at the evidence and submissions on this ground. In Miscellaneous

Application No. 2l of 2021 the Appellant had prayed for an order setting aside

judgment/decree dated ll/07/2019 entered in Civil Suit No. 19 of 2019, an order

setting aside the order dismissing Miscellaneous Application No.43 of 2019 and

that it be reinstated.

\
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a. whether the judgement/decree dated lll07/2019 entered in Civil Suit

No. 19 of2019 should be set aside?

order 36 rule 1l of the civil Procedure Rules permits the court to set aside a

default judgment if it seems reasonable on two grounds; either upon satisfaction

that the service of summons was not effective or for good cause. In Gmffrey

Gatele & Another versus william Kyobe sccA No, 07 of 2015, which was cited

for the Appellants in the trial court, the Supreme court explained that a decree can

be set aside under order 36 rule I I where there was ineffective service and where

the defendant has a just cause.

From paragraph 4 of the l,t Applicant's affidavit in support of the Notice of
Motion in Miscellaneous Application No. 2l of 2021, the I't Appellant

acknowledges that they were served with court process in civil suit No. 19 of
2019, therefore that leaves court with one ground as to whether the Appellants

have good cause that warrants setting aside of the decree specihcally the existence

of triable issues for which the Appellants would be granted leave to appear and

defend. The meaning of 'a triable issue' was explained by court in Makula

Interglobal rrade Agency v Bank of uganda [tgssl HCB 6s at 66 where it held

that:

"Wen there is a reasonable ground of defence to the claim, the defendant is not

entitled to summaryjudgment. The defendant is not bound to show a good defence

on the merits but should satisfy court that there was an issue or question in dispute

which ought to be tried and the court shall not enter upon the trial of issues

disclosed at this stage. "

In this case, under paragraph 3 ofhis affidavit in support ofthe Application, the lst
Appellant/Defendant alleges forgery on the part of the Respondent/plaintiff stating

,-N
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that he had never endorsed on the annexures and that he had never entered into any

O arrangements with the Respondent for the purchase of cattle. Further, in Annexure

B to the affidavit in support of Miscellaneous Application No. 2l of 2021, under

paragraphs 4 to 6 of his affidavit in support of notice of motion in Miscellaneous

Application No. 043 of 2019, he denied taking any money from the Respondent for
the purchase of cattle but admitted to having borrowed money from a one

Rwankiiko Nathan and the Respondent, but added that he paid it back.

whereas the I't Appellant has not produced evidence of how much money he had

borrowed and when he paid back, I find that the issue of forgery is a serious one

that ought to be tried together with ascertaining whether or not the Appellants

made any payments.

It is trite law where there are triable issues, the defendant must not be shut out. In

Miter Investments Ltd vs, East African Portland cement co. Ltd, M.A No. 0336

of 2012 it was held that;

"In order to avoid judgment being entered for the plaintifi, the defendant must

show that there is a triable issue or that for some other reason, there ought to be a

trial. where the defendant raises a triable issue on his afidavit, he must not at this

stage be shut out, and must have leave to defend, although his case may appear to

be a weak one. on the other hand, mere denials of the plaintiffs case are

insuficient. The defendant must clearly disclose the nature and extent of his

defense in a clear language."

Although the Appellant's case may seem week as at this point because the

evidence may not be sufficient, they have a triable issue therefore I find that it is
just cause for setting aside the decree entered in civil Suit No. 19 of 2019.

Therefore, the Trial Magistrate erred in law and in fact when she failed to evaluate
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the evidence and failed to find that the Appellants had just cause for setting aside

O the default judgment.

b. Whether the order dismissing Miscellaneous Application No.43 of 2019

should be set aside and the application be reinstated?

Under order 9 Rule 23 of the civil Procedure Rules, where a suit was dismissed

when only the Defendant appears under Rule 22, the Court can make an order

setting aside the dismissal upon being satisfied that there was sufficient cause for

the nonappearance when the suit was called for hearing. 'Sfficient cause, was

explained in the case of Bishop facinto Kibuuka V The Uganda Catholic

Lawyers Sociely & 2 Others Miscellaneous Application No. 696 of 20lB as

follows:

".....sufJicient couse means that party had not acted in a negligent manner or

there was want of bona fide on its part in view of the facts and circumstances of a

case or the party cannot be alleged to have been not acting diligently or remaining

inactive. "

In this case, the Appellants allege illiteracy, and that they had instructed their

former lawyers, in whom they trusted, to act on their behalf. They contend that

they had not been informed about the hearing date by the said lawyers who were

also not in court, hence the dismissal.

I have taken cognisance ofthe authorities cited to the effect that mistake of counsel

should not be imputed on the litigant, however, this is only limited to mistakes

which amount to an error ofjudgment on the part ofcounsel. Lady Justice Arach

Amoko expounded on this in Kiirya Grace llanzala V Daudi Migereko &
Anolher Court of Appeal Election Reference Appeal No. 39 of 2012 where she

held:
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"....-..a litigant should not be penalised by mistake of his counsel. This only

O benefits litigant if the mistake of counsel amount to an error ofiudgement."

Therefore, the Appellant's argument that their former lawyers did not inform them

of the hearing date does not suffice. That is not only a mistake that does not

amount to an error of judgment on the part of the lawyers but it also amounts to

inaction and negligence on the part of the litigant. It is incumbent upon the litigant

to personally follow up on their matter, therefore, the Appellants carnot rely on

mistake of Counsel.

However, section 98 of the Civil Procedure Act allows court to make such orders

as may be necessary for the ends ofjustice or to prevent abuse of the process ofthe
court. In addition, the administration of justice requires that the substance of all

disputes should be investigated and the cases be decided on their merits; and that

errors and lapses should not necessarily debar a litigant from pursuing his rights

(See.Essali and Ors V. Solanki (1965) E.A 2IS).

Therefore, the requirement to have cases decided on their merits is sufficient cause

to set aside the order dismissing Miscellaneous Application No. 43 of 2019.

Ground 5

counsel for the Appellant argued that the Trial Magistrate erred in law and fact

when she dismissed Miscellaneous Application No. 2l of 2021 on account of not

filing the same immediately without evaluating the circumstances that caused the

delays. He contends that the litigants are illiterates who trust in their advocates, and

that the delay was occasioned by the Appellant's former lawyers who were

instructed to file an application for setting aside but instead filed Application No.

144 of 2019, and then upon its dismissal filed Miscellaneous Application No. 2l of
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2021. That the mistake of Counsel of filing an incompetent application cannot be

visited on the Appellant.

Counsel also submitted that the Application was dismissed on the first day on

which the matter came up for hearing and that the Appellant was not given a

warning in the form of a last adjoumment. That the Trial Magistrate did not

consider that a technical error in filing Miscellaneous Application caused the delay

which was not intentional, and that if the appeal is not allowed, the Appellant

would be required to pay the UGX 36,000,000/ yet they have a valid defence

against the claim, but have not been heard on merit.

In reply, Counsel for the Respondent submitted that the Trial Magistrate

considered the dilatory conduct exhibited by the Appellant in the prosecution of
their matters and that she relied on Article 126 (2) (b) to reach her decision. He

added that after the Appellants had filed the application for leave to appear and

defend, the Respondent fixed it for hearing and served them twice but they still did

not appear and then the matter was dismissed. That it took them a year to file the

application from which this appeal arises. Counsel prayed that the appeal be

dismissed as the Appellants do not deny taking the money from the Respondent

and have never paid it back, in addition to exhibiting dilatory conduct in

prosecuting their matters.

In rejoinder, Counsel submitted that it was the inexcusable conduct of the

Appellant's lawyers that drove the Appellants away from the seat ofjustice as they

were condemned unheard. He prayed that the appeal be allowed.

Having considered the evidence on record, it is in dispute that there was a delay in

filing Miscellaneous Application No. 2l of 2021 since the dismissal of
Miscellaneous Application No. 43 of 2019. The only way to ascertain the cause of

b
16

\NM



a
the delays is by analysing the evidence. Miscellaneous Application No. 43 of 2019

was filed on 25/0312019 and it came up for hearing on 1l/0712019 and was

dismissed under Order 9 rule 22 of the Civil Procedure Rules. The Appellant then

filed Miscellaneous Application No. 144 of 2019 on 2311012019 for setting aside

the default judgment entered in Civil Suit No. l9 of 2018 and that Miscellaneous

Application No. 43 of 2019 be reinstated. The same was also dismissed for having

a defective affidavit. And finally, Miscellaneous Application No. 21 of 2021 was

filed on 1010212021 and a ruling delivered on 2610512021. It was from that ruling

that this appeal was filed.

From the above, whereas it is true that there is a delay in filing of this current

application, it is clear that the Appellant has been in Court prosecuting several

applications from the time of the dismissal of Miscellaneous Application No. 43 of

2019. Therefore, such time lag cannot be the reason why the application would be

dismissed as the Appellant was prosecuting other applications in relation to the

same. I agree with Counsel for the Appellant that the delay was not intentional and

that the Trial Magistrate ought to have considered the circumstances under which

the delay happened. On page 7 of her ruling, the Trial Magistrate noted that the

Appellants should have filed Miscellaneous Application No. 80 of 2020 to set

aside the dismissal or in the altemative to immediately seek leave to appeal the

dismissal. I find that this is a technical issue that was decided by the lawyers, as the

Appellants do not know legal procedures, and that is why they prosecuted the

several applications filed by their lawyers then until they decided to change them.

This ground succeeds although it has no substantial effect on the merits of the

appeal.
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In the premises, the ruling of the Trial Magistrate in Miscellaneous Application

a No.2l of 2021 is hereby overtumed. The Appeal is allowed with the following

orders:

aside and the matter be reinstated.

2. The order dismissing Miscellaneous Application No. 43 of 2019 arising

from Civil Suit No. 19 0f 2019 is hereby set aside and the same be

reinstated.

3. No order as to costs.

il !..nJ*-,........

HON LADY JUSTICE ANNA B. MUGENYI

.1/.J......DArED......... L.!..1. 5.
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1. The default judgement entered in Civil Suit No. 19 of 2019 is hereby set


