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THE REPUBLIC OF UGA}IOA

IN THE HIGH COURTOF UGAXDA AT XAMPALA
(cRrr.flHAL DMSION)

MISCELLANEOUS APPLICANOi NO. 0137 OF 2025

(AR|S {G FROH HAXINDYE GENER.AL COURT IrtARTlAL CRt}flNAL CASE NO. UPOFtGCMtO22l2O23,

VERSUS

10 UCANDA

BEFORE; Hon. Justice lsah Serunkuma

BULING

15

20

Intmdtcion

The applicant brought this apptication under Artictes 2q6xc), 139(2) and 126(2) (e) of the 1995

Constitution, Sections 14 and 15 of the Triat on lncJictments Act, Paragraph 10 and 11of the

Judicature (Bait Guidotines) (Practice Directions) m2 and Sections '14 and 17 (2) of the

Judicature Act. They seek orders that the appticant be grantd mandatory bait having spent more

than 180 days in custody without trial, that the apptisant is a civitian and theretore the Senerat

court martial tacks jurisdiction to try him, the appticant's continued detention without triat

violates his constitutional rights to tibcrty, o tair ond speody triat, ond presunrption of innoceflce.

The appticant's Srounds for this apptication were that:

'I . Th€ appticant was arrested and charged with murder contrary to Sections 1 88 and 189 of

ths PBna[ Code Act on 3d July 20?3 ln tho Gonorct Coun Moniot ot Mokindye 8nc,

remanded in Prison at Luzira Maximum Security Prison, where he is stitt currentty

detained.

2. The applicant has, on severat occasions, appeared without triat since Juty 2023 to date.

3. That on the 31'r January 2025, the Supreme Coun in Constitutionat Appeat No.02l2021:

Attorney Generat vs Hon. Michaet Kabaziguruka, inter atia, dectared thal the trial ot

civitians before the GeneraI Court Martiat is unconstitutionat.

4. I hat the Supreme Court ordered that atl t;iats pending betore the Court Martiat invotving

civitians must cease immediatety and cases be transrerred to ordinary Civil.ian Courts of

taw with competent jurisdiction.

5. That the continued detention ofthe Appticant is ittegat and constitutes a vio(ation of his

constitutionat ri ghts.

6. That it is onty tair, just, and equitabte that the appticant be granted mandatory bait.
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Raspon&.ne, Rcply

Ths respondent, in their affidavit in repty, opposed the application and stated that the applicant

stands charged betore the Generat Court Martial. Due tothe severity of the ottenco he ischarged

with, he is tikety to abscond it he is grantEd b€it- The appticant must adduce cogont ovidance to

5 satisty the court that he witt not abscord cflce released on bait. However, upon perusing hb

apptication, it app€ars that he does not adduoe cogent evidence. Further that it witt be difficutt

to trace th€ applicant when he abscoflds trom bait. That it is iust, equitabte, and in the interest of

iusticethat the apptication be denied and the trial process be expedited to its togicat conctusion.

They atso stated that there are no exce ionat circumslances demonstrated by the APpticant to

10 warrant his retease on bait.

They stated that, in the al.ternative, it the appticant shoutd benerit trom bait, then stringent

pfeconditions shou[d be imposed to compet his ret]rn to answer the charges prelerred against

him.

15 BE4.resenteaion

The applicant was represented by MIS Akampurira & Partners, white the respondent was

represented by S€nior Stats Attorney Tabaro Carotyre Ahereza.

Applic ant's s u bml s slon t
20 The appticants submitted, brietty, that Articte 139(1) ot the Constitution establishes the High

Court and vests it with unl.imited jurisdiction in alt civit and criminal matters. Th€ High Court is

empowered under Section .l 7(2) ot the Judicature Act to grant bait.

The appticants cited the case o, Atto mey Generalv Kebozlguruko (Constltutiondl Appeal2 ol

2O2r) to submit that mititary courts hava no jurisdiction to try civitians and ordered such cases

25 to be transferred to civitian courts and that to date, the Appticant's case has not been transferred

and his detention by a court which tacks jurisdiction is itlegat, unconstitutionat, and oftends alt

tenets ot criminat.iustice system.

The appticant further submined that they have been detained tor over 749 days without trial or

being committed for triat in a court of competent jurisdiction, a nd this viotates his constitutionaI

30 right to a tree, tair, and expeditious triat under the criminatjustice system. counset further argued

that being detained for more than 180 days without being committed for triat warrants his retease

on mandatory bait under S.15(2) ot the Triat on lndictment Act. He reterred to the case of

I:umweslgpe Enock vs Uganda- Criminal Hisc Apqlication No.o133/2025.

He further submitted that they have lurnished the court with documents to prove that he has a

35 fixed ptace ot abode, documents to identily hrs sureties, and prayed that the court finds them

substantiat. He Further submitted that he is a married man with a family to support, and he is
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unl.ikety to abscond trom bait. Further, having b€en in detention for 749 days ir minimizss his risk

of interfering with investigations since they shoutd have been compteted within that period.

,laspordonl"s su b ml sslons

5 The respondent, brietty, cited sectlons 14 and ls of tho Trlal on lndictments Act csp 23 to

estabtish the rote of tiis court in bait apptications and the requirements thereunder. She further

cited the cases ol Adttko Yudas w wanda, Nlsce anaous cd,|r,tnal Appucatlon No. ogo ol
2016, FHRI vs ArtorneyGeneral constitutlonal petltlon No.20ol2006, and AgeDrtra Alberr w
Ugdnda Crlmlnal Miscellaneous App|licatlon No.AO71 ot 2013.

10 She submitted that ths onus of estabtishing the requirements stiputated in the above authoritiss

squarety ties on the appticant and that obtigation is discharged by presenting crecribte evidence

of high vatue, and in the instant case the appticant seeks to rety on ths fact that he has a tixed

ptace of abode within the jurisdiction of this coun and avaitability of substanti8t sureties to
guarantee his appearance,

15 she further submitted retying on the c ase ol A*antlra Albert vs uganda(suprd that to prove that

the appticant's sureties are substantial, the Appticant ought to have produced documentary

evidence to prove the capacity ot his suretjes, to meet the monetary obligations, and proot that

the sureties'particulars can easity be veriried to the satistaction ol the court. The appticant,

however, did not accord the respondent's agents the opportunity to verity the panicutars ot his

20 sureties.

The respondent further cited the cases ol walabu leckson vs llganda, crimlnal Mtsc

Appllcatlon No.56of 2022 andYusulsird w uganda, crtm Misc Applicatlon No. o1g4 ot 2021

to submit that the accused is charged of a serious oftence and he has been committed to th€

High Coun for triat but has not demonstrated any exceptionat circumstances to warrant his

25 retease on bait. lt is thus togicat that the application be dismissed, and the accused's case be

expoditiou6ty ,ixod for triot.

The respondent funher submitted, retying on the case ot Adriko Yudasvsuganda Mtsc crlmlnat
Application No. o3o ol2o16, that bait is granted after satisfying that it is deservod, on account

ot the presumption o, innocence and the need for the accused to prepare for tria( without

30 trustrating it. The paramount consideration for grant or refusat is the promotion of the

administration ot crimina{ justice by promoting fairness in the process to the accused, victims,

and society at targe. That court is enjoined to bal.ance the constitutionat rights of the appticant

with the needs ot society to be protected from tawtessness.

She submifted that the appticant has not demonstrated satisfactority that he is deserving of

35 retease on bait under the principtes ot law cn
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Corfs dscrslo,

ln my view, th€Ie arB turo aspects tor this courl to interrogate: Wtlether it i3 propor tor this court

to ontertain llis maxituly boi appticstion in tho citcumgEca thet mru be Deqllbr' and

if 9o, the m€rits ot thG @6cation.

.l

t oddress t,n,e 7" ssPec, ts blrows:

The appticant slales ln PsagrePh 2 and 3 ot his aflidavits in support to tr€ apptication' that on

3dJuty2023,hewascharsedwhhtheoffencgofMurdelcontrarytoSectionlSSandlS9olthe

Penat coc,e Act in t he IJPDF Generc, Court Hanlal at Hoktndye vld9 UPDF/GEH/02/'2O2i| and

10 was remanded to Luzira Maximum Seculity Prison. That he appeated before the court martial on

se,v€raI occasions from .luty 2023 to 15 ]anuary 2025 without bein8, commitled for trial. rhis was

not contested bY the respondent.

It is urett known that the supreme court, in the groundbfeakin8 decision ol Attomay acn rolv

l,/rkjl,r,al Keb{,zl$rrukd (Constltationot ApPaal No.2 ol 2Un), hstd that mititary courts tack

15 jurisdlCtlon to try civitisns and ordered the transter of civit cases in mititaty courts to civilian

courts. The decree o, the supreme court, tottolYing its decision, ordered inter atia that.

"12) Al, chsrges, or ongotng cdminal trta/., ot pendlng t al,, bebrc tha couft mattia'

lnvolying ci,//tions must lmmodlalP.ily caase and be tensfe{r€r,to the ordioary courls

ol tsw wil,. comqet€,n, iurisdlctton."

20 Coflcerning ths above ord€r, it was expected that the oftica ot the Diroctor ot Pubtlc

pros€cutions woutd Bxpeditiousty transfer att the fites invotving civitians to the respective courts

of taw with competent iurisdiction. lt is atso expected that these fites are to be deatt with

6CCOrding tO thc stage thoy wsro at, in tandem with the procedtlral laws that respectivety accrue

thereto.

25 Ho\,vever, the appticant states in paragrsph 6 of his attidavit in support that atthough the

supreme court ordered the transfer ot his case to civitian courts, no action has been taken to

rmptement the decision ol the court. lt is not disputed by the respondent that the appticsnt's fite

is yet to be transferred to the civitian court.

Atthough the appl.icant's tite from the court l'4artiat is yet to be transferrBd to civilian courts,

30 Articte 139 (.t) ot the 1995 Uganda constitution grants the High coun untimited originat

jurisdiction in att matters and such appettate and other jurisdiction as may be conlerred on it by

this Constitution or other taw. This jmpties that this app{ication can nonethetess be entertained

by this court.

courts of law are further enjoined by Articte 12q2xe) ot the 1995 Uganda constltution, which

35 provides that in adjudicating cases ot both a civit and criminal nature, they shatt subject to the

taw administer substantive justice without undue regard to technrcatities. ln the same wake,
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sectlon ,7 (2) of the ,udicature Ast cap 16 stiputates that conc6rning its own procedures and
the procsdures of the magistrates couns, the High Court shatl erercise its inherent powers to
prevent abuse of court process, timit delayed prosecutions, ensure expeditious triat and atso
ensura that substantive justice shalt be administered without undue regard to technicatities.

5 ln respect to the above, lfind that in the current circumstances, the appticant has estabtished

that he ties in a state of uncertainty as to the position and future of his case, and as such is purged

by the catamities that the above-cited taws seek to cunait. This coun has, in the judgment ol
Hon. ,ustlco Mlchaet Etubu, in Kiiza Eron vs Uganda MtscELLANEoats AppLtcAftoN No. 11a

ot2025, addressed the issue of uncenainties and emphasizsd that
10 "There shoutd be Do uncertarnty ln the manner of the law. Rathet, ir shoud ba predicrabto

and inspire confidence. uacc,1.ai'ihtisanJo tslrcalhatDar^s4tlhlpEresslar, fhe coufts
should remedv such a Jtudtia[nlgoybt@cdalng_ofttaL,, ln that regard, this court
cannot further contribute to the tooming uncertainties in the applicant,s case by dectining to
address his apptication.

15 ln the same spirit, the case of rumwe srge Enockvs aJganda Mrscolranoou, Appricatlon No.lgg
of2025 cites the case of shabahurra Motla vs lJgande, crimlnal Revlslon case No.os ol lggg,
att as fouows:

"ln shdbahutia Hatia vs rJgdnda crimrnat Revrsron case /vo.os or 1g9F., the High coun
exerclsed its inherentiurisdiction to release dn occused person detalned lor over lour years

20 wlthout tflal. The Court emphasized that the High Court must ptotect lE 6,blliY]lplrpnllten

t5

delentlon whhout trldl constitutes an abuse of court procags_,'

ln that respect, it woutd be oppressive ,or this court as a cou n ot originat jurisdiction to dectine
to hear the appticant. rt woutd gonBratty bc a clog in its wheel as a forunr for su bsta ntrve .lustice.
I am therefore satisfied that this apptication ,or mandatory bair. can be rightfulty entenained by

thas coun, whitst the appl.icant,s tito awaits transtcr to civitian courts.

Notwilhstanding the above, the position of this coun in respect to such applications has eartier
been espoused by Hon rustice rsaac Muwata in the case ot rumweslg,e Enock vs rlganda
C mlnal Mlscellaneous Apptication No.133 olz(p,, where he hotds that:

'lwharc asivilian-was lf.ua] y anargpdlDfbelgrmoLIiourlDt,afttat. any subsequent batt

applicalianlal/El,J,n:dJ,ilhp-lurisdisliaal.Lthp_9rcfiaary_eourts- and an 8,ccusf,d ts at
Ubc4y:,gaxarclsAlhailight to dpply tor hail. Fot ofiences typtcdlty ttielhy_the Htgh

Ceur,,suchas murder (a capilalotrense),the tait app

the High CauIlAndis,considered bas|ecLr.a]lhg-slaacla/d tc,gs,l prlnciptes goyerninE bf,it

inthis c!]w,-J atpectiye-gLthe Uiar-upcanstttutiondl procetr]dinr]s tn the military
c0ul:
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5

I a$ocists mys€tf with this position

Having established that this apptication is proper betore this eourt, l shall ad&ess the merits of

th€ appticant's prsrer tDr rllandatory bait.

Th6 mandatory batl sqPl,€atlon

This court is cognizarn o, Anlcto 28(3Xa) ot the 19n5 constltutkm d l'8anda as amended'

which pro\rides that every person charged with a criminat offence sha*t be ptesumed innocent

untit proved guitty or untit that person has pteaded guitty'

Further, the 19!El Conrtitution of tha Repubtlc ot uganda undet Afticle 23 (6) (a) grants a

person who is anested in respect of a criminat offence the right to appty for bait' and the court

may grant such a person bail. at its discretion as it may consider reasonabte. Be that as it may,

Artlcte 23{6Xc) ot lh€ 1995 Uganda Constltutlon provides tor mandatory bail considering

ofrenc€s triabte onty W the High Court. lt provides as foltows'

ln tbe casa o, an olrence trtabte onlv by the Hlgh Courl,-rltlihait-llellan-has baen

r e m a n d ed.ln-cu tr,fuJaLa ne]aundrcnandl,l Ch-vfu s_,Elfu lbaotglsag /,],mfiad

to tha HtghCourr. thatperson shallba raleasedon bail o,, such co,'dtbns as the court

consldels rcasoDa,blQ,

10

15

Buto 1O of tho cofistitution (Bait Guldellnes tor courts ol ,udlcaturG) (Ptactlce) directions,

202022,expoundsonmandatorybaitforpersonschargedwithof'encestriableonlybytheHigh

Court and Provides as ro{tows:

uwherganotlencaistriableonlybytheHtghcourt,ifaPefsonh,/sbaenremandedin

custodylnfospectolthaloffencefolonehundfedandei9htydowbetorat,,ecaseis

commlftedtotheHiE'hco,rt,thatpefsonshdllberclc'sedo,'ba,lonsuchconditions

75 l's t ro courl corglders reasonable."

ln the ingtant apptbation, the applicant is charged with Murder cont,ary to soctions ,71 and 172

ot the Rsvissd Psnat coda Act, cap 128, an otlence tnabte onty by the Hlgh court. Further, the

apptlcant has been rernandt d si||Lre Juty 2023 and has to date n€lvsr bssn committcd lor tria(; not

by the coun Martiat whil.e it was operationat, and not by a civitian court tottowinS the supreme

30 Coun ordcrs to tronsrol civilian cssss trom thc coun martiat to civitian courts'

ln such circumstances, the provisions of the taw enjoin this court to retease the appticant on bait

on such conditions as the court considers reasonable.

I note that the respondents averred that the appticant does not satisfy the conditions required

tor bait, citing their tailure to verify the appticant's documentation and that ol their sureties, as

35 wett as the liketihood of the appticant absconding. However, the respondents did not adduce any

evidence to support their assertions, as is required. See Uganda vs Dr' Kilza Besi8,,€ & Othets'
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Constitulionsl Fcfaftr,E.e l,b. Um ot 2025. Considering the tatter, I find that ths respondents

have not given this court a sdJnd reason tor it to depart rrom what is constitr.rtionatty reguired ot

It in ths circumstances.

ln the resutt, lrind that lhe appticant satisfies lhe requisites for mandatory bail under Articte 23(6)

(c) ot the Constitution, having been remanded tor ovei 1gO days without committat. Such bail

shatl therefore be granted on the court's terms and the terms provid€d und€, Soctlon 15 ot the

frlal on lndlctmont Ac"t, Cap 25, vyhich provides that.

'(1) The HtEh Court may at any stage ln tho proceedlngs release tha accused person

on ball, that is to sdy, on taking lrom him or her a recognlzanc' conslstlng ol a bond,

wilh or without sureties, for such an amount as is reasoraole ,a t#e ckc umrtances of
t ra cass, to appe* belorc the couft oa such a dots and rt such a thno as ls namad ln

the bond."

The appticant is therelore granted bait speciticatty on the lottowlng terms:

1 . The applicanr shatt deposit a cash bait of Ushs. 20,O0O,00O I (Uganda Shittings twenty
miltion only).

2. Each surety prssented in coun shatl execute a bond o, Ushs. 5O,OOO,OOO/ (Uganda
shitlings fifty miuion onty) (Not cash).

3. The applicant shatl deposit his passpon in court to the Deputy Registrar. He is restrictod
from traveling abroad without clearance of court.

4. The appticant is directed to repon to the Deputy Registrar every 1n Monday ol the month,
effective September 2025.

10

15

20

25

30

Delivered at Kampa

h Seru nkuma
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I so order and ruts.




