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'l'he Applicant was sclf-rcprcscntcd. Ms. I Iappincss Aincbyona, (]hicf Statc n ttorncy, appcarcd

lbr thc Iicspondont.

(.'ourl St:rll'

20 Mr. Samucl 'l'wakyirc, l)cputy Rcgistrar

Mr. Najjibu Kagwa, Court Clcrk

2,s

'l'hc Applicant, l)avid Ilkcrie, was chargcd on 8th May 2024 with I{ape contrary to Scctions l2i
and 124 ol'thc Pcnal Codc Act, Cap l2tl, and has sincc that datc bccn hcld on rcmand al Uppcr

Prison. pcnding committal and lrial bclirrc thc I ligh Coun. 'l'hc prcscnt application. brought by

Nolicc ol'Motion undcr Articlcs 23(6)(a) and 2t3(3)o1'thc Constitution and thc lclcvant pnrvisions

of thc'l rial on Indictmcnts Act and thc Judicaturc (Criminal l)roccdurc) Application l{ulcs. sccks

llcnrescntation

I ntroduclion



an ordcr admitting thc Applicant to bail pcnding thc hcaring and dctcrmination of thc caso against

him.

:i5

Ms. Ainebyona. lbr thc l{cspondcnl, did not disputc that thc Applicant has becn on rcnrand lbr

more than 180 days wilhoul committal, but opposcd the application on thrcc grounds: lirst. that

thc off'cncc ofltapc is gravc and carrics a maximum scnlcncc ol'dcath. such thal thc Applicant, il'

rclcasod, is unlikoly to rcturn lbr trial: sccond, that thc sal'cty ol thc complainant and o(hcr

proscculion witncsscs may bc compromiscd should thc Applicant rcgain his libcrty; and third. that

thc surelies carlicr prcscnted on thc Applicant's behall had not produccd valid mcans of

idcntificalion. casting doubl on thcir suitability to guarantcc his attcndancc.
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'l'hese objcctions, whilc properly raiscd. go 1o considcrations thal bcar on thc cxcrcisc ol'

discrctionary bail undcr Arliclc 23(6)(a) and thc Ilail Guidclincs 'namely, thc probability ol'

absconding and thc proteclion of witncsscs and no1 to thc cxistoncc ol'thc Applicant's

cntitlcmcnt undcr Articlc 23(6)(c). Oncc thc constitutional thrcshold ol'180 days' rcmand without

commillal is cstablishcd, as it is hcrc, thc gravity ol'1hc chargc and thc scvcrity of thc prcscribcd

scntcncc, howcvor scrious, cannot by thcmsclvcs dcl'cat that cntitlcmcnl: 1o hold othcrwisc would

rcnder Articlc 23(6)(c) nugatory in prcciscly thc catcgory ol'casos capital and othcr gravc

ollcnccs triablc only by thc lligh Court that it was dcsigncd to addrcss.'l hc llcspondcnt's

conccms as to witncss salety and llight risk are, howcvcr, propcrly and adequatcly mct nol by

rclusal ofbail but by thc conditions attachcd to it. including thc rcquircmcnt ofsubstantial surctics.

rcgular rcporling. and a prohibition on contact with witncsscs. sc( out bclow.'l'hc obicction as t<r

thc suitabilily ol'thc surctics carlicr prcscntcd is wcll l'oundcd on thc rccord and is addrcsscd

directly in thc oonditions that follow, which rcjcct those surctics and rcquirc lresh oncs bcaring

valid idcntitlcation.

lt is undisputcd that thc npplicant has rcmaincd on rcmand lirr a continuous pcriod cxcccding onc

hundrcd and cighly ( I ti0) days in rcspcct ol'an oll'cncc triablc only by thc I Iigh Court. without his

trial having commcnccd or the casc having bccn committcd lor trial. 'l hat thrcshold lapscd on 4

Novcmbcr 2024, and thc Applicant has. on thc rccord bclorc this Court, rcmaincd in custody wcll

bcyond that datc.
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'l'hc Applicant's bail application is groundcd in A(iclc 23(6)(c) ol' lhc Constitution. which

providcs that where a pcrson is arrcstcd in rcspcct ol'an oll'cncc triablc only by thc I ligh Court and

has bccn rcmanded in custody lor onc hundrcd and cighty days bclilrc thc casc is committcd lbr

trial, that person is cntitlcd to bc rclcased on bail on such condilions as thc court considcrs

rcasonablc. 'l his provision must bc rcad togcthcr with Arliclc 23(6Xa). which prcscrvcs thc courl's

ordinary discrclionary bail j urisdiction, and Articlc 28(3)(a), which cntrcnchcs thc prcsumption ol'

innoccncc unlil proof of guilt or a plca of'guilty. 't hc 1wo limbs ol'Arliclc 23(6) arc not o1'thc samc

characlcr: discrctionary bail undcr paragraph (a) may bc dcclincd by thc court lor good causc. but

mandatory bail undcr paragraph (c) admits o['no such latitudc oncc thc constitutional thrcshold is

crosscd.

Mandatory bail is a constitutional right, not a privilcgc a1 thc Slatc's plcasurc. Oncc thc statutory

rcmand thrcshold is mct. an accuscd pcrson must bc rclcascd. rcgaldlcss ol'thc gravity or notoriclv

ol- thc chargc. 'l'his principlc was applicd by Akiiki-Kiiza J in llorance l)yubuzaire y IJgundo.

Miscellancous Application No. 284 o12006. whcrc thc Court obscrvcd that Scction l5 ol'thc 'l'rial

on Indictmcnts Act, Cap. 25, oporationaliscs Articlc 23(6Xc) by providing thc proccdural

tncchanism b1'which an accuscd maf invokc thc conslitutional timc limit bclirrc contntittal.

Scction I 5( I ) ol-thc '[ rial on Indiclmcnts Act, Cap. 25, authoriscs thc I Iigh Court to grant bail k)

a pcrson who is cithcr committcd lirr trial or rcmandcd in custody pcnding trial. Scction l6

providcs that thc rcmand pcriod bcgins on thc datc thc accuscd was llrst takcn into custody in

rcspcct ol'thc chargo, irrcspcctivc o1'any subscqucnt committal proccduros. 'l hc importancc ol'thc

lft0-day limit has been rcalllrmod in rcccnt dccisions, including Odongo llcnedict lsiah v Ugandu,

Misccllancous Application No. 7ll ol'2023 (l.ubcga J), which hcld that an accuscd rcmandcd lirr

morc than I Il0 days bclbrc bcing comrniltcd to thc I ligh Courl must bc rclcascd on bail. Similarll'.

in Mugarura Rolarul v Ugandu, Criminal Misccllancous Application No. 028 of 2025 120251

tJ(;llC 1092, thc cou( applied (iuidclinc l0(l) olthe Constitution ([]ail (iuidclincs lbr Courts ol'

Judicaturc) (l)racticc I)ircclions), 2022, rcinlirrcing thc constitutional rcquircmcnt that an accuscd

Iacing a chargc triablo only by thc I Iigh ('our1, who has bccn rcnrandccl l'rrr ovcr lll0 days bclirrc

commirlal. is cnlitled to bail.

'l hc samc point was cmphasiscd in Mivumbi Richard v Uganda, Criminal Misccllancous

Application No. 29 of2025 120251 (J(illC 778, whcrc this Court cautioncd thal whilc an accuscd
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pcrson has a constitutional right to apply Ibr bail, whcthcr discrctionary or mandalory, courts must

carcfully cvalualc thc applicablc lcgal framcwork and must not abrogatc to litiganls thcir

responsibility to sal'oguard that right. 'l hal caution is mct on lhc prcscnt lacts: thc rccord

indcpcndcntly cstablishcs thc datc ol'arrcst, thc abscncc of commi(tal, and thc lapsc ol' l[10 days,

lcaving no discrctionary cvaluation outslanding oncc thc constitutional threshold is conllrmcd. As

to thc propcr approach to constitutional rights gcncrally, thc Constitutional Courl's guidancc in

Okello ,kthn Livingstone and 6 Other:; r, ,4tlorney Gcneral. Constitutional l)ctition No. I ol'2005.

that provisions guarantccing lundamcntal rights must bc construcd libcrally and purposivcly ttr

cxtcnd thcir benetit Iully, applics with cqual lbrcc to thc right to mandatory bail undcr Articlc

23(6Xc).

It bears cmphasis that, oncc an applicant has cstablishcd cntitlcmcnt to bail undcr Arliclc 23(6)(c).

thc inquiry is at an cndl thc applicant nccd not. in addition, dcmonstralc cxccptional circumstanccs

such as gravc illncss, infancy, or thc Iikc. 'l'hc rcquircmcnl to show cxccptional circumstanccs is a

crcaturc ol' discrctionary bail undcr Articlc 23(6)(a) and thc llail (luidclincs, whcrc thc court

wcighs l'actors going to thc probability ol'thc applicant rcturning lirr trial. Mandatory bail opcralcs

on an altogcther diffcrcnt lboting: it is triggcrcd by thc objcctivc lact ol'prolongcd rcmand bcyond

thc constitutional limit, and conl'ors an cnlitlcmcnt that is not subjcct to qualilication by

oonsidcrations propcr to thc cxcrcisc of discrction. 'l'o import an cxccptional-c ircumstanccs

rcquircmcnt into Articlc 23(6)(c) rvould bc to collapsc thc distinction thc Cons(itution itsclf draws

bctwcen thc two limbs olArticlc 23(6), and would dclcat thc vcry purposc of thc mandatory limb.

which is to imposc a hard constitutional chcck on prolongcd prc-trial dctcntion irrcspcctivc ol'thc

naturc ol' thc allcgation.

Applying thesc aulhoritics 1o thc l-acls bclbrc mc, thc Applicant is chargcd with an olltncc triablc

only by thc IIigh Court and, on thc record, has bccn continuously hcld on rcmand lor morc than

180 days withoul committal lor trial. 'l'hc constitutional and statulory thrcshold undcr Arliclc

23(6Xc)ot'thc Conslitution and Scctions l5and l6 ol'thc'l rial on Indictmcnts Act has thcrclirrc

bccn mc1, and thc Applicanl is cntitlcd. as ol-right. to bc rclcascd on bail. What rcmains to bc

dctcrmincd is not whclhcr bail should bc grantod, but what rcasonablc conditions, in thc

circumstancos. should sccurc his rclcasc.
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llaving considcrcd thc applicalion and thc Icgal l'ramcwork lbr bail, I am satisficd that bail ought

to bc grantcd, subjcct to thc following conditions:

'l'hc Applicant shall cxccutc a non-cash scll-bond in thc sum ol'lJganda Shillings 'l cn

Mitlion (IJGX 10.000,000/, ).

2. 'l'hc Applicant shall producc lwo (2) subslanlial surctics, cach of whom shall cxccutc a

bond in the sum ol'lJganda Shillings Fivc Million (tJ(iX 5.000.000/:). to bo approvcd by

thc Iicgistrar as to substancc and llxccl placc o1'abodc within thc.iurisdiction ol'this ('ourt.

'l hc surctics prcviously prcscnlcd - Nakitto Julict, Iicatu llobcrt, Okumu l)atrick, and

Kiwalabyc Ibrahim who havc not produccd valid national idcntity cards. arc rcjcctcd.

'l'hc Applicant shall prcscnt licsh surctir:s. cach bcaring a valid national idcntity card. Iirr

approval by thc l)cpu1y I{cgistrar of thc Criminal l)ivision bclbrc rclcasc.

3. 'l'hc Applicant shall rcporl to tl.rc Criminal l(cgistry ol'this (-'ourt oncc cvcrv month. on a

dalc to bo fixcd by thc Rcgistrar. until thc conclusion ol'thc trial.

'l'ho Applicant shall not intcrlbrc, dircctly or indircclly. witlr any witncss or cvidcncc

conncctcd with thc casc againsl him.

Non-compliancc with any ol'1hcsc condilions, or lho cmorgcncc o1'any ground rccogniscd in law

Ior thc rcvocation ol'bail, shall entitlc thc I{cspondcnt 10 apply lbr cancqllation ol'thc npplicant's

bail and thc issuancc ol'a warranl lor his arrcst.

l)ccision

lhc Applicant is grantcd bail on thc conditions sct oul. in this ruling

(iadcnl'a l)aul Wolimbwa
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Iiail Contlitions

5. 'l'hc Applicant shall not travol bcyond thc.iurisdiction ol-this ('ourt wilhout its lcavc.
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