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Mr. Kayima Jonathan Mugoya appcarcd lbr thc applicant. and Ms llappincss Aincbyona. Chicl-

Statc Attorncy, appcarcd for thc rcspondcnt. Mr. Samucl l'wakyirc scrvcd as llcgistrar, and

Mr. Najjih Kagwa as Court Clcrk.
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1.0 l{c.lrrcscntatioo and courl stall'

2.0 Introduction

'l hc applicant. Okoth Stcphcn. rvas indictcd alongsidc othcrs bclirrc thc (lhicl'Magistratc's

Courl at Nakawa on chargcs arising lrom a liaudulcnt Iand ttansaction valucd at IJGX

,100.000,000. IIis co-accuscd wcrc chargcd with obtaining moncy by lhlse prctcnscs. Ibrgcry,

aud uttcring l'alsc docunrcnts. rvhilc thc applicant alonc rvas chargcd u,ith conspiracv to cotnmit

a fclon),. Iirr which lrc rvas convictcd and scntcnccd lo six )cars' irnprisorrnrcnl. Aggricvcti b1'

thc conviction and scntcncc, hc lodgcd a noticc ol'appcal to this Court. rcgislcrcd as (lrirninal

Appcal N<r. 00114 ol2026. and now applics lor bail pcnding thc dctcrminalion ol'that appcal
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undcr nrliclc 23(6) ol"the Constitution ofthc Itcpublic ol'(Jganda, 1995, and undcr scction l4

ol'thc 'l'rial on lndictments Act.

J.(l 'l'hc Applicarrl's (lasc

Counscl lor thc applicant subrnittcd that bail pcnding appcal is a conslilutional cntitlcmcnt

undcr Articlc 23(6). albcit not automatic. IIc ct.rntcndcd that thc applicant has an arguablc

appcal, citing dcl'ccts in thc chargc shcct. proccdural irrcgularitics at trial. and an insulllcicnt

cvidcntiary basis to sustain thc conspiracy chargc. IIc l'urthcr submittcd that cxccptional

circumstanccs cxist. rclying on Arvind Patcl v. [Jganda. Suprcmc (]ourt (lriminal Application

No. I of2003. and. in particular. on thc applicanl.'s prolongcd rcmand and thc prospccts ol'

succcss on appcal. Counscl rnaintaincd that thc applicant has a pcrnrancnt rcsidcnt with a llxcd

placc ol'abodc at Mutungo and strorrg lhmily tics that dirninish any risk ol llight. llc ,irrthcr

submittcd that his surctics. though cldcrly. arc pcrsons oIsubstancc and rcsponsibility capablc

ol'cnsuring his compliance with bail condilions.

{.0 'l hc ll:s1xrntlent's ('asc

(lounscl lor thc rcspondcnt opposcd thc application. Shc subnrittcd that thc applicanl has lailcd

to dcrnonstratc an arguablc appcal, as thc conviclion lilr conspiracy was lbundcd on

ovcrwhclming cvidcncc of his rolc as brokcr and architcct ol- thc lraudulcnt transaction. Shc

addcd thal ncithcr thc applicant nor his proposcd surctics havc cstablishcd lixcd placcs ol

abodc. and that. givcn thc gravity ol'thc oll'cncc and thc scvcrity ol'thc six-ycar custotlial

scntcncc imposcd. thc applicant has cvcry inccntivc to abscond il'rclcascd on bail.

On a l'urthcr point. Counscl obscrvcd that thc sum ol'ovcr lour hundrcd rnillion shillings stolcn

in thc course oflhc olTcncc rcrnains unrccovcrcd. and that thc applicant, having bccn convictcd.

no longcr cnjoys thc prcsumption ol'innoccncc thal attcndcd hirn at trial. Shc contcndcd that

thc burdcn lics on thc applicant to dcmonstratc. not mcrcly to asscrt. that his appcal has a

rcasonablc prospcct ofsucccss. and that hc had not dischargcd that burdcn. On thc qucstion ol

dclay, shc subrniltcd that no irnpcdirncnt cxists k) thc cxpcditious hcaring ol thc appcal. as thc

rccord has bccn scttlcd and thc mcmorandum ol'appcal and submissions havc alrcady bccn

lllcd. so thc appcal is ripc for hcaring without [urthcr loss ol'tinrc. Shc argucd that lo r0lcasc

thc applicant on bail in thcsc circumstanccs would invil.c hitn to fiustratc thc vcry appcal hc

sccks k) pursLrc. to thc prcjudicc ol' thc cotnplainants and ol thc rcspondcnt alikc. Shc

rnaintaincd. in addilion, that thc applicant had failcd to lurnish substantial surctics or ltl
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cstablish, by crcdiblc cvidcncc, a Iixcd placc ol'abodc within thcjurisdiclion ol'this court, and

that thc prcvalcncc of this catcgory of ofl'cncc, togcthcr \vith thc magnitudc of thc loss

occasioncd by it. wcighcd hcavily against thc granl ol- bail. ln thc abscncc ol'any cxccplional

circumstancc capablc of warranting thc applicant's rclcasc, and in thc intcrssts ofjusticc in

having thc appcal hcard on its mcrits without dclay, counscl urgcd thc court to dismiss thc

application.

Articlc 23(6) o,'thc Conslitution guarantccs an accuscd pcrson thc right to appll' lirr bail. but

thc grant ol'bail pcnding appcal to a pcrson alrcady convictcd and scntcnccd by a compctcnt

court is not a mattcr o f coursc. Scction I 4 ol'thc 'l rial on Ind ictrncnts n ct cmpowcrs th is Court

to admit a conviclcd pcrson to bail pcnding thc dctcrmination of'an appcal.'l'hc applicablc

principlcs arc wcll scttlcd. llail pcnding appcal will bc grantcd only whcrc thc applicant

dcmonslratcs cxccptional circurnstanccs, such as a high likclihrxrd ol'succcss on appcal.

subslantial dclay in thc hcaring ol'thc appcal. or gravc hardship (ln,irul l'ucl v. [.lgundu.

Suprcnrc Court ('riminal lpplic'cttion No. I o/ 2003). Proof'ol'a lixcd placc of'abodc is cssential

to thc granl ol'bail, and thc scriousncss of thc ollcncc and thc scvcrily ol'thc scntcncc arc

wcighty considcrations militating against rclcasc (L/gtnda v. ('ol. (lltd) l)r. Ki::a lle.sigl'c,

Iligh ('ourt Miscellancou.s Applicutkn No. 228 of 2005). t]ail pcnding appcal rvill bc rcluscd

whcrc thc risk ol'absconding outwcighs thc applicanl's cntitlcmcnt to apply I'rrr bail (Okello v.

(lgunda, Criminal ,4ppeal No. l2 o/ 2001). and thc mcrc cxistulcc ol-a pcnding appcal is not.

on its own. an cxccptional circumstancc warranl.ing rclcasc (K)unthotldt v. ()gurulu. Court of

lppcal Criminul lpplication No. 90 ol'2009).

'l hcsc principles havc becn rcalllrrncd in nrorc rcccnt Suprcrnc Courl. j Lrrisprudcncc. ln Magirut

r'. l/gunclo, ('rininul lpplictttion No. I ol 202J. I 202a | {,(1.!('J6. thc (lourt rcstatcd thc Arvind

Patcl considcralions including thc applicant's charactcr. whcthcr thc ollcncc involvcd

violcncc, thc prospccls ofsucccss olthc appcal, and thc likclihood ofdclay - as thc govcrning

Iiamcwork lbr bail pending appcal. It cmphasiscd thal an applicanl bcars thc burdcn ol'

adducing crcdiblc cvidcncc on cach rclcvant lactor. rathcr than rclying on barc asscrtion. In

Murcrc v. Ugantfu. Suprente ('ourt ('rintinul lpplicurion No. I ol 2023, 120231 UGSC 13.thc

Court hcld that subslantial dclay in thc disposal ol'an appcal may constitutc an cxccptional

circumstancc. but cautioncd that such dclay must bc dcmonstratcd on thc rccord as an actual

5.0 l,cgirl l'rantcn ork
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A 'fixcd placc ofabode' is an idcntillablc. pcrmancnl rcsidcncc within thc Oourt's.jurisdiction

whcrc thc applicant can rcadily bc locatcd. traccd, and produccd lbr trial or thc lirthcr conduct

of an appcal (Abindi & lnolher v. Uganda, Miscellaneous Crinrinal lpplication No. 20 (
20 16). lt is not synonymous with mcrc physical prcscncc or a transicnt addrcss, but connotcs

pcrmancncc, vcriliability, and continuity: thc rcsidcncc rnusl bc onc thc applicant oocupics on

a sc11lcd, ongoing basis and bc capahlc ol'indcpcndcnt corroboralion typically through

documcnlary prool'such as a lctlcr ol'introduclion liom thc Local Councilaulhority ol-thc arca,

a land titlc, a tcnancy agrccmcnl, a utility bill. or a sworn aflldavit liom a ncighbour or local

lcadcr atlcsling to thc applicant's known and continuous rcsidcncc thcrc.ln Mugyenyi Sleven

v. Ugunda, Miscelloneous Applicalion No, 65 of 2004, it was hcld that thc onus lics on thc

applicant to satisly thc court that hc has a pcnnancnt placc ofabodc in a pa(icular known

villagc. sub-county, county, and districl. so thal thc court can tracc hinr whilc on bail. 'l hat

approach was applicd in Kanyamunyu v, Ugandt, Iligh Courl Miscelltneous Crimintl

Application No. 0177 of 2017, whcrc it rvas llrthcr clarificd that an applicant nccd not own

thc rcsidencc in qucslion a lcnancy will sulficc providcd thc addrcss is spccific.

vcrifiablc, and kceps thc applicant traccablc within thc courl's jurisdiction. Scction l5(4) of'

thc l'rial on Indictmcnts Act idsntillcs prool ol'a lixcd placc ol'abodc within thc.jurisdiction.

or thc abscncc of ordinary rcsidcncc outsidc lJganda, as a rclcvant lhctor in asscssing thc risk

ol'absconding, a position rcstalcd in Guidclinc l3(k) ol'thc Constitution (tlail Guidclincs lbr

Courts of Judicaturc) (Practicc) I)irections, 2022. 'l'hc samc principlc linds cxprcssion in

cornparativc Cornmonwcalth jurisprudcncc: 'l'hc I ligh Courl ol'Kcnya, in l?epublic v. llashint,

(..rininal Case No. 1i082 oJ'2021, 1 202 5 1 Klrl lC l l 30l . hcld that lhc lbar ol-an accuscd bcing

a flight risk is miligatcd by thc cxislcncc ola known fixcd abodc togcthcr with cstablishcd

slrong social tics at thc lamily and community lcvcls, and rcluscd bail whcrc thc accuscd had

no setllcd rcsidcncc and could not bc traccd. Whcrc an applicant Iails to cstablish such abodc.

thc Court is lcft without any rcliablc mcans o[sccuring his attcndancc. and bail has, on that
4

and lactual occurrcncc. no1 mcrcly spcculatcd upon or projcctcd by thc applicanl. Irurlhcr. in

John Mahanguzi Kashaka v. aganda, Supreme Coarl Miscelluneous Application No. 18 of

2023, lhc Courl hcld that pcrsonal mitigating lactors lavourablc to an applicanl such as

advanccd agc. stalus as a first-limc oflcndcr, or rcsponsibility as a solc brcadwinncr, rcccdc in

signilicancc whcn wcighcd against thc gravity ol'thc ollcncc ol'u,hich thc applicant stands

convictcd, particularly whcrc that ollbncc is gravc in naturc.'l hcsc authoritics oonllnn that thc

thrcshold for bailpcnding appcal rcmains stringcnt. and that gcncraliscd asscrtions ol-hardship,

dclay, or good charactcr do not. without morc, dischargc an applicant's burdcn.
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ground alonc. bccn rcl'uscd.'l'hc burdcn ofproving a fixcd placc ol'abodc lics squarcly on thc

applicant. and barc assertion. unsupported by vcriliablc particulars. docs not dischargc it.

Ir0 (,.(l: ('onsi(lcrrtion ol lhc ,\llDlicaliorr

I havc considcrcd thc submissions o[ both counscl. thc allidavit cvidcncc on thc rccord. and

ths authoritics c itcd.

6.1 : (iravity of thc Offcncc

'l'hc offcncc ofrvhich thc applicant stands convictcd. conspiracy to commit a lclony in rclation

to a liaudulcnl land lransaction rvorlh tJ(iX 400.000.000. is gravc both in ils naturc and in its

linanciaf magnitudc. Consistcnt with thc holding in Ugundo v. Col, (Rld) Dr Kizzu Resigte

and thc approach takcn morc rcccntly in John Muhanguzi Kashaka v. lJganda, thc scriousncss

ol'thc oflencc and thc scvcrity ol-thc rcsulting six-ycar scntcncc wcigh hcavily against granting

bail. Any mitigating pcrsonal circumstanccs advanccd on thc applicant's bchall'rnust bc

asscsscd against that backdrop.

(r.2: l'ircd Placc ol' Abodc

t.l5

Itcgarding a fixcd placc ol'abodc. thc applicant has not placcd bclorc thc Court crcdiblc

cvidcncc cstablishing such an abodc at Mutungo or clscwhcrc. IIis proposcd surctics. though

dcscribcd as rcsponsiblc pcrsons. havc likcwisc lailcd to cstablish Iixcd placcs ol rcsidcncc.

'l'hc abscncc ol'a vcrillablc abodc on thc part ol'both thc applicant and his surctics is, in light

ol Col. (Rtd) I)r Ki:zct l)csigye. a sign ificant impcd irncnt to thc grant ol' bail. as it dcprivcs thc

Courl of any rcliablc assurancc that thc applicant will bc produccd lbr thc I'urthcr conduct ol'

his appeal.

li0

6.3: F-light Risk

Ilcgarding flight risk, thc gravily ofthc offcncc and thc lcngth ol'thc custodial scntcncc alrcady

imposcd providc thc applicant with a strong inccntivc to abscond ralhcr lhan surrcndcr to a

substantial tcrm of imprisonmcnt. Applying thc principlcs in Okcllo v. lJganda, I llnd that this

risk is not adequatcly offsct by thc assurances providcd by thc applicant's counscl.

6.4: Prospccts of thc Appcal

'l'hc applicant's noticc ol'appcal raiscs tlvo dislinct grounds, wh ich nrust bc asscsscd scparatcly:

Iirst, that thc trial court crrcd in cvaluating thc cvidcncc undcrlying thc conviotion lbr

conspiracy; and sccond. that thc scnlcncc of six ycars' imprisonmenl, bcing closc to thc
)

ti5
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maximum pcrmissiblc lbr thc ollcncc. rvas rnanil'cslly cxccssivc in thc casc ol'a llrst ollcndcr.

'l'hcsc mattcrs arc propcrly rcscrvcd lbr detcrmination b1'thc appcllatc court scizcd ol'Crirninal

Appcal No. 0084 ol'2026, and I arn mindlul nol ltl prc-cmpt that dctcrmination. On thc lirst

ground, thc applicant has not dcmonstratcd thc high likclihood ol'sttcccss contcmplatcd in

,4rvind l'atcl v. Ilgorufu, nor, as requircd by Magino v. (lgarukr has hc adduccd crcdiblc

cvidcntiary particulars in support ol'that contcntion. as opposcd to barc asscrlion. I litrthcr notc

that no plca ol'substantial or undLrc dclaf in thc hcaring ol'thc appcal has bccn raiscd, and cvcn

had it bccn, Marere v. Ug,andu rcquircs that such dclay bc cslablishcd as an actual and lactual

rnatlcr on thc rccord. not mcrcly anticipatcd. Accordingly. ncithcr linrb avails thc applicant as

constituting an cxccptional circumstancc on thc cvidcntiary ground.

6.5: Appcal against Scntcncc

'l'he sccond ground slands on a diffcrcnt lixrting.'l hc applicant is a llrst ol'f'cndcr. with no

antcccdcnl criminal rccord placcd bclbrc thc trial cotrrt or this ('otlrt. Ilc was chargcd and

convictcd solcly ol- conspiracy. rvhilc thc substanlivc olltnccs ol'oblaining money by l'alsc

prctcnscs, lbrgcry, and uttcring lalsc documcnls wcrc laid against his co-accused alonc. 'l hc

scntcncc of six ycars' imprisonrncnt, closc to thc statutory rtaximum lbr thal olIcncc. is thc

kind ol'scntcncc ordinarily rcscrvcd lbr thc most aggravatcd instanccs ol'conspiracy. including

rcpcat ofl'cndcrs or thosc who pcrsonally commitlcd lhc undcrlying l'clony. On thc lhcc ol'thc

rccord. thcrc must accordingly bc a rcal qucstion. propcrly arguablc bclilrc thc appcllatc court.

as lo whcthcr the trial court gavc adcquatc rvcight to thc applicant's prcvious good charactcr

and to parity with his co-accuscd whcn arriving at a scnlcncc ol'thal scvcrity. I am satisficd

that this ground. Lrnlikc thc first, discloscs an arguable basis on which thc appcllatc court may

find thc scntcncc rnanilcstly cxccssivc and ordcr a rcduction.

'l'hat prospcct, howcvcr, docs not advancc thc applicant's casc lilr bail pcnding appcal. A

ground conlincd to scntcncc. cvcn il'arguablc. attacks only thc quantum ol'punishrncnt and

lcavcs thc convicl.ion lbr conspiracy undisturbcd.'l'hc most thc applicanl could obtain on this

ground is a rcduction of his tcrm of imprisonmcnl, not his libc(y; hc would, on any vicw.

rcrrain in lau'l'ul cLrstody scrving rvhatcvcr scntcncc thc appcllatc court considcrcd approPriatc.

Ilail pcnding appcal cxists to guard against thc injusticc ol'an applicant scrving a custodial

sentcncc thal an appcal may ultimatcly shorv hc ought ncvcr to havc scrvcd at all; that rationalc

has no purchase whcrc, as hcrc. a succcssful appcal would still lcavc thc applicant subjcct to a

custodial tcrm. l'hc arguability ol'thc appcal against scntcncc is accordingly a nlattcr propcrly

for thc appcllatc court's considcration in duc coursc. but it docs not. by itscll'or in cotnbination

6
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with thc matlcrs considcrcd abovc, cstablish thc cxccptional circumstancc rcquircd lbr rclcasc

on bail in thc interim.

6.6: Evaluation of Evidcncc on thc Ch:rrge of Conspiracy

On thc spccific chargc of conspiracy. thc applicanl contcnds that lhc cvidcncc lalls short of

cstablishing thc rcquisitc rnccting ol'thc rninds with his co-accuscd.'l hc ol-lcnoc ol'conspiracy

to comrnit a lclony docs not rcquirc proof that thc applicant pcrsonally committcd thc

subslantivc acls of forgcry. uttcring. or obtaining by lalsc prstcnccs rvith rvhich his co-accuscd.

but not thc applicant, wcrc chargcd; it rcquircs only proofol'an agrccmcnt, cxprcss or tacit, to

cornmil the l-clony. couplcd with an act or acts in l-unhcrancc ol'that agrccmcnt. A conspirator

may accordingly bc convictcd cvcn whcrc thc lblony itscll'is not brought homc to him

pcrsonally. Without sccking to prc-cn'lpl thc appcllatc court's own asscsslr'rcn1 ol'lhis ground.

I observc that thc rccord discloscs thc applicant's rolc as thc brokcr rvho initiatcd and drovc thc

impugncd land transaclion: that hc activcll'participatcd in thc ncgotiations bctwccn thc partics:

that hc lacilitatcd thc paymcnts latcr lbund to havc bccn procurcd through lorgcd and lalsc

documcnts; and that hc pcrsonally signcd thc agrccrncnt ol'salc through rvhich thosc paynrcnts

rvcrc channcllcd.'l hat dcgrcc ol'ccntral. sustaincd involvcnrcnt is capablc ol'sustaining an

inl-crcncc ol'common dcsign and activc lurthcrancc ol'it, and thc applicant has not. at this stagc.

idcntified any spccific cvidcntiary gap or misdircction capable ol'disturbing that Iinding. ltr
prcscnt purposcs. and on lhc matcrial bcftrrc nrc. lam not satisllcd that thc applicant has

dcmonstratcd thc high Iikclihood ol'succcss rcquircd to lound an cxccptional circumstancc on

this ground. llor.r'cvcr, thc point rcmains onc lbr l'ull vcntilation on appcal.

6.7: Whcthcr l)xcoptional (irounds Exist for l{clcasc on llail

[)rawing togcthcr thc Iindings abovc. I arn satisl'icd that thc applicant has not cstablishcd thc

cxccptional circumstanccs rcquircd by Arvind I'atcl v. lJganda and thc authoritics that li)llow

it as a condition lor thc grant of bail pcnding appcal. Ilc has dcmonslratcd ncithcr a high

likclihood ol'succcss on thc ground attacking his conviclion. nor anv suhstantial dclal, in thc

hcaring ol his appcal capablc ol' constituting such a circurnstancc. 'r!'hilc tlrc ground

challcnging thc scvcrity ofhis scntcncc is propcrly arguablc. it docs not, lbr thc rcasons alrcady

givcn. cstablish an exccptional circurlstancc, sinec its succcss rvould lcavc him subjcct to a

rcduccd but continuing custodial tcrm rathcr than sccuring his libcrty. Ilc has lirrthcr [ailcd to

dischargc thc burdcn. placcd on hirr hy Mugycnyi Stcvcn, ol'cstablishing a lixcd placc ol'abodc

lor himscll'or his surctics. and thc gravity ol'thc olllncc, krgcthcr with thc scvcrity ol'thc

7
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scntcncc alrcady imposcd. Icavc him rvith a rnarkcd inccntivc to abscond. Nonc ol'thcsc

mattcrs, whcthcr takcn singly or curlulativcly. riscs to (hc thrcshold ol'an cxccptional

circumstancc conlcmplalcd by Aniclc 23(6) ofthc Conslitution and scction l4 ol'thc'l rial on

Indictrncnts Act. I thcrclbre find that thc applicant docs not havc cxccptional grounds cntitling

him to rclcasc on bail pcnding thc dclcrmination ol'his appcal.

(r.ll ( u rn u lat ivc Assessnlcnl

'l'akcn cumulalivcly. lhc abscncc ofa vcrificd fixcd placc ofabodc lor thc applicant and his

surctics, the hcightcncd risk o[flight arising from thc gravity ol'thc oll'cncc and thc scvcrity of

Lhc scnlcncc. and thc abscncc ol'any dcrnonstrabll strong ground toLrclring thc convicti0n itscll'

wcigh hcavily against rclcasing thc applicant on bail. Although I havc lirund that thcrc might

bc somc mcrit in thc ground ol'appcal againsl sentcncc. lor thc rcasons givcn ahovc. cvcn il' it

ultirnately succccds, it would rcsult only in a rcduccd custodial 1cnn. no1 in thc applicant's

acquiltal or rclcasc: it accordingll'cannot cstablish thc exccptional circumstancc rcquircd lirr

bail pcnding appcal.

In conclusion. thc applicant has Iailcd to dischargc thc burdcn ol'cstablishing cxccptional

circumstanccs thal would warrant his rclcasc on bail pcnding appcal. Accordingly. thc

application lor bail pcnding appcal is rcfuscd.

'l hc applicant is adviscd to takc all ncccssary stcps to cxpcditc thc hcaring ol'(.'rirninal Appcal

No. 0084 ol'2026. I l'urthcr dircct that (lriminal Appcal No. 00ti4 ol-2026 bc lixcd lor hcaring

and hcard rvilhin trvo rronlhs ol'thc datc ol'this ruling, to cnsure thal thc rclusal ol'baildocs

not unduly prcjudicc thc applicant's cntitlcrncnt 1tl a tirncly dctcrr:rination ol'his appcal.

l{5 lt is s0 ordcrcd.

(iadcnya l'aul Wolimbwa
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